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Professor Robert Rennie



Preface

Professor Robert Rennie held the Chair of Conveyancing at the University
of Glasgow for 20 years prior to his retirement in July 2014. This collection of
essays is a celebration of his extraordinary contribution to the development
of Scots private law during that period. His many publications on the
principles of property and professional negligence played an important
role in shaping the rapid evolution of these areas of law over the past few
decades, whilst simultaneously guiding practitioners through the new
legal landscape which has resulted from those changes. In addition, his
commitment and generosity as an educator has inspired generations of
students, researchers and fellow academics.

The essays in the collection have been written by Robert’s peers in
the judiciary, academia and legal practice. We are delighted — though
not surprised — that so many prestigious authors have been willing to
honour Robert by sharing their own perspective on the legal issues which
formed the focus of his work. We offer our thanks to all the contributors,
particularly to Robert’s lifelong colleague and friend, Lord Bonomy, for his
warm-hearted retrospective of Robert’s career to date.

A special word of gratitude must also be extended to the Clark Foundation,
whose generous support has made it possible for this volume to be published
online. Robert has always been a strong proponent of the enhancement
of legal practice through the use of new technology, and is committed to
excellence in education. It seems most fitting, then, for this collection to
benefit from the innovative open access publishing model which makes the
research freely available to every student and practitioner of Scots law.

Frankie McCarthy, James Chalmers and Stephen Bogle



Note

The Clark Foundation for Legal Education offers grants and scholarships
to persons practising law in Scotland, whether as solicitors or advocates,
and to persons studying at Scottish Universities or other institutions of
higher education based in Scotland.

The purpose of the Foundation is to promote and advance the legal
and business education and training of Scots lawyers and students of
Scots Law. Award holders can undertake (a) courses of study in Scots
Law or comparative legal systems or the law of the European Community
or foreign languages or business management or (b) the writing of legal
textbooks. Alternatively they can undertake research in any one or more
aspects of Scots Law and/or its relationship with other legal systems or the
institutions of the European Community.

For further information, contact clarkfoundation@shepwedd.co.uk
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1. Robert Rennie — A Career
Retrospective

Lord Bonomy

I don’t think that it is just with the benefit of hindsight that I see the course of
Robert’s career as having been plotted by the time he first graduated, still not
yet twenty years of age. Like so many of his contemporaries from a modest or
working class background, determined to make the most of the educational
opportunities of the mid-1960s, he thrived in a student environment that in
many ways resembled the school classroom. In his final undergraduate year,
almost alone among his colleagues, he positively wallowed in conveyancing.
It was a demanding class with five 9am lectures every week of each of the
three terms. Every Friday of the first two terms Robert faced what for him
was a challenging choice between indulging himself in another Jack Halliday
master class or assuming his place between the posts as our football five-a-
side goalkeeper. At the end of that year his rewards for making the correct
choice and for his application to the study of conveyancing and its quirks
and twists (he was even then its champion) were the McConnachie Bursary
worth a staggering £300, the most valuable prize in the Law Faculty, an
apprenticeship with Bishop, Milne, Boyd & Co., Jack Halliday’s firm, and a
place as a doctoral student where he produced his thesis, “Floating Charges
— a Treatise from the Standpoint of Scots Law.” Never judge a book by its
cover, or indeed its title. Although that somewhat less than racy title would
ensure that Robert’s learned and worthy efforts would never be debased by
the hollow fame and fortune of a best-seller list, the work that the thesis
reflected was fairly innovative in its time.

© Lord Bonomy, CC BY 4.0 http://dx.doi.org/10.11647/OBP.0056.01
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His credentials were thus established from an early stage in his career.
The gravitas that will feature later in this account was also in evidence
even then, leavened of course as it is to this day, by a mischievous sense of
satirical humour. As apprentices, four or five of us met from time to time
to share recent experiences, usually starting the evening at the office of an
apprentice colleague where Robert took the lead in sitting in the sacrosanct
office chairs of each of the revered senior partners, mimicking them and
dissecting their foibles along the lines of Mike Yarwood’s impersonations
of Harold Wilson and Edward Heath. On one such occasion the sudden
unexpected return to the office of one of those Gods, whose first names
were known only where they appeared on the firm’s headed notepaper,
was a close call. The relationship at that time between senior partners and
young apprentices and assistants is neatly encapsulated in the practice of
one of the senior partners at Bishop, Milne, Boyd & Co referring to the
apprentices Robert, Ewan Kennedy and John Armit as “Mr Rennedy” and
“Mr Remit.”

In his four years or so with Bishop, Milne, Boyd & Co, as apprentice
and then assistant, Robert worked mainly for the partner with the
biggest footprint in the firm, James Reid, who headed a conveyancing
team consisting of an assistant (Robert), an apprentice, four typists and
four Adler typewriters. This was a busy and productive unit of which
Robert was a valued member; not only did his knowledge and experience
of the complexities of conveyancing theory and practice expand, but his
own particular aptitude and expertise came to be recognised by others
in the firm who regarded him as one to turn to for advice in the absence
of Professor Halliday. It was, therefore, a surprise to many when in 1972
Robert left Bishop, Milne, Boyd & Co. and headed for the heart of industrial
Lanarkshire and the rapidly expanding firm of Ballantyne & Copland. That
was the first of two occasions in his career when he would be head-hunted.
Ballantyne & Copland was a domestic conveyancing powerhouse where
the senior partner, Ian Livingstone, generated a high and growing volume
of transactions which his long-standing partner, Hugh Warden, strove
manfully to handle and complete. An assistant, John Watson, who was later
to qualify as a solicitor and become a partner, handled wills and executries
and some miscellaneous business, and I had arrived 18 months before to
deal principally with the spin-off business of conveyancing clients, e.g.
prosecutions, litigation in general and family problems, in order to provide
an all-round service. But assistance was urgently required at the core of the
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firm’s business, to handle the rapidly increasing volume of conveyancing
transactions. Robert answered my call, and joined the firm in April of that
year, before being assumed as a partner the following year. I remain of the
view that acquisition compares favourably with the acquisition of Kenny
Dalglish by Liverpool from Celtic. Robert would be a mainstay, ultimately
the mainstay, of the firm for almost thirty years.

Those were the heady days of scale fees and little competition. The
five fee earners worked long and intense hours which brought generous
rewards to all. Although the routine Wimpey or Barratt house purchase
or sale may not have provided the conveyancing challenge Robert had
experienced in Glasgow, the tenements of Bellshill and the occasional rash
undertaking given by others in the firm meant that his workload was rich
in complexities, and he was often called upon as trouble-shooter, not to say
fire-fighter.

The wicked sense of humour was never far away, even during arduous
periods, of which there were many. It was the nature of a business like
Ballantyne & Copland that some clients, both the rich and those of modest
means, required the services of more than one solicitor. So it was that
Miss W, Robert’s conveyancing client, brought her Alsatian to the office
to demonstrate to me that it had been wrongly identified as the dog which
had bitten a child in a play park. Robert and I occupied adjacent offices
separated by a wooden partition, topped at a height of about twelve feet
by glass. As the client persisted, in increasingly strident tones, with her
contention that an Alsatian identification parade was the only fair way
forward, Robert’s face, framed by hands flapping like pointed ears and
with tongue out and panting, appeared at the glass atop the partition.
Completing that consultation required reserves of concentration and
determination that I did not believe I could summon.

The firm continued to grow rapidly. Soon there were seven partners
with the addition of Jock Brown, who completed his apprenticeship with
the firm and went on to be assistant and partner while pursuing a parallel
career as a football broadcaster, and Tony Ireland who arrived as an
assistant and was later assumed. Those two are, like Robert, still in practice.
In the early 1980’s it was a formidable unit. At that time and in subsequent
years there were other assistants, some of whom became partners. One
assistant who went to the Bar is now a Senator of the College of Justice,
Lady Stacey. Ballantyne & Copland was professional home to a number of
talented and extremely hard-working individuals, all interesting characters
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with wide-ranging interests. By 1982 there were eight offices. From every
single one there were regular calls for advice to Robert as the fount of
knowledge of conveyancing, and increasingly of inventive, practical and
effective solutions to the novel problems that the transactions and title
deeds of West Central Scotland contrived to throw up.

Then from 1983 onwards a combination of factors including the abolition
of scale fees, the encouragement of advertisement and open competition
among solicitors, and personal career choices led to some personnel
changes and a reduction in the number of offices, including the hiving-
off of the firm’s Hamilton office to two of the partners. Throughout these
changes, and indeed throughout the remainder of his time at Ballantyne &
Copland, Robert was the linchpin that secured the firm'’s stability. He did
that in a number of ways, including his ready availability and willingness
to patiently and calmly consider and advise on the problems others in the
firm had encountered, and his management of the financial affairs and
business of the firm. He took on responsibilities that others were seen to
avoid, largely, it has to be said, because they knew that he would handle
them better. A good example is the role of partner responsible for staffing
matters, which should have been shared around, but which he held more
often than not, because not only did the staff warm to his personality, but
he is also a good listener who treated and treats all with equal respect.

One role which he, surprisingly, was slow to master was that of
advocate, by which I mean in-court litigator. Any who have enjoyed the
privilege of observing his performance at student seminars, or experienced
his wicked mimicry of the pompous, can be forgiven for viewing him as
a frustrated actor, usually a reliable pointer to a natural aptitude for court
advocacy. It is probably to the great benefit of Scots Law that Robert chose
a different course. Having said that, it is only right to acknowledge that, on
those occasions when he was summoned to action in court he willingly did
his bit and did enjoy some major triumphs. His first recorded successful
reparation outcome was on behalf of a second-year apprentice colleague
at Bishop, Milne, Boyd & Co., Hector Cameron, who sustained a laceration
through contact with the sharp ornamental spike of a wall lantern jutting
out over the stairway from the Alpha Restaurant where they had enjoyed a
good lunch. Robert led the case against the Stakis Organisation, owners of
the restaurant, netting his colleague £50, which was just under 10% of the
then second-year apprentice salary. To the great credit of the pursuer, his
largesse briefly knew no bounds, and the damages were rapidly returned
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whence they came, but exclusively at the bar, the following Friday with
the assistance of apprentices and assistants from far and wide, who had
somehow got wind of the windfall.

Robert occasionally appeared before licensing boards on behalf of a
variety of clients, from the enterprising Asian off-sales proprietor (remember
that it was in Motherwell that cut-price alcohol was first introduced to the
public by AA Brothers) to the Coral Organisation, for whom Ballantyne
& Copland acted, from the days when Joe Coral himself and his sons
Bernard and Nicholas managed a tightly run betting shop business and
personally attended all the hearings until they grew to be a multi-million
pound gambling empire extending to hundreds of shops and a number of
casinos. However, his principal involvement with those clients remained
the associated property acquisitions. Commercial transactions brought a
welcome change from the principal diet of domestic conveyancing, and
also the occasional invitation to a corporate entertainment event. The Coral
Organisation held membership of the St Andrews Sporting Club (the sport
then and to this day being boxing). The late 1970s were a golden age for
Scottish boxing. Robert had the good fortune to be Coral’s guest on the
night in January 1973 when Jim Watt met Ken Buchanan, two Scottish
legends of the ring, to contest the British Lightweight Championship.
The party had ring-side seats. As the boxers made their way into the ring,
Robert remarked to Jim Clinton of Corals that Ken Buchanan did not look
very tough to him, only to hear Clinton, who was by then fairly relaxed,
call out to Ken Buchanan: “Hey, Ken. He (pointing to Robert) thinks you're
no’ very tough.” The trait of speaking his mind frankly and saying what
he thinks, which has led to praise in Robert’s expert opinion practice,
produced one of those anxious moments when time seemed to stand still.
It was not clear whether Ken had heard anything over the general hubbub.
As it was, Buchanan defeated Watt to take the title. As he left the ring, he
smiled and waved a glove in the direction of the Coral party, bringing an
end to a memorable, if latterly rather subdued, evening. Perhaps another
close call.

Robert’s major adversarial triumph undoubtedly came in the protracted
and convoluted battle (“war” is probably the more appropriate expression)
in 1977 to secure the election of Jack Gillespie to the board of Glasgow
Rangers FC. Following the failure to secure a position on the Board by
negotiation, on two separate occasions a major assault was mounted at the
Club AGM to persuade the undecided few shareholders necessary to tip
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the balance in Gillespie’s favour to vote for him. The second attempt was
a pure forensic triumph. At a number of earlier stages it had appeared that
the necessary majority had committed themselves to supporting Gillespie
only for some of those commitments to later turn out to be hollow. You can
talk all you like before the game (and almost everyone with an interest in
the sport seems to do so) but all that really matters is how the team play on
the day, and how the shareholders actually vote at the meeting. Realising
that, Robert advised his client that he would have to win the fight on the
field of play, persuade the waverers on the floor of the AGM. So it was that
a token number of shares in Rangers were somehow acquired by Robert
for himself and one of Scotland’s premier senior counsel of the day, Philip
Caplan QC. Both spoke at the meeting and both harnessed the inevitable
emotional tension of the occasion. There was nevertheless something
surreal about Philip Caplan’s final oratorical flourish commending Jack
Gillespie’s election to provide a driving force to restore Rangers to “the
place where they belong — among the elite of Europe.” The victory was
secured. It was a far cry from the occasion some years earlier when he had
been called into action unexpectedly as a late substitute for one of the court
assistants. He strove manfully to persuade Sheriff Dickson to a point of
view that the Sheriff did not find attractive. As matters went from bad to
worse to terminal decline, the assistant suddenly appeared through the
court door to the obvious gratitude of Robert, and also of the Sheriff who,
addressing the assistant with a sigh of relief, said: “Your procurator seems
to be in some difficulty.”

Over his years of teaching, no doubt with the benefit of having had
his expert opinion challenged from time to time, he developed court-room
skills to demonstrate to students in his professional negligence class the
elements of negligence and the issues to be addressed by the professional
witness. He became quite good and latterly seemed to take a particular
pleasure in putting colleague expert witnesses like Donald Reid, who

“guested” at his seminars, to the sword. Although it was no coincidence
that the guest was occasionally one who had been of a different opinion
in a recent case, the cross-examination was always conducted in the best
possible taste.

Through the many changes of the 1980’s and the 1990’s when some
partners and assistants moved on, assistants became partners, new blood
was recruited and the senior partners retired, Robert remained steadfastly
on thebridge —and in the engine-room — providing stability and maintaining
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the firm’s prominent place in Lanarkshire legal and community affairs. For
twenty-five years he served in a very active capacity as Chair of the Board
of the Lanarkshire Spastics Association, later incorporated into the Scottish
Spastics Association and now part of Capability Scotland. Lanarkshire
Spastics established and ran the Alexander Anderson Home and Braidwood
House, two major undertakings. Over many years he contributed to the
work of the local Hamilton Society of Solicitors by giving talks on subjects
of current interest, and to the work of the Law Society of Scotland where
he served as Convener of the Conveyancing Committee, part of the time as
Chairman, on the Journal Committee and on a Complaints Committee and
several other Sub-committees and Working Groups. At the Law Society his
easy-going attitude made him a favourite of the staff.

His reputation as a conveyancer and chamber practitioner grew. He
came to be held in the highest regard by the profession in general. His
expositions of the law were accorded the greatest of respect by colleagues
with whom he transacted business. His good humour and straightforward,
open and relaxed approach to his dealings with professional colleagues
have made for warm relationships and frank exchanges. Solicitors dealing
with Robert have always felt able to make comments to him they would
never dream of making to their more straight-laced colleagues. In one
transaction where the potential seller was represented by a highly regarded
Wishaw solicitor with a prominent position in the Church of Scotland
and the Boys Brigade, and there had been negotiations over a small area
required for access to land for a housing development, Robert’s client took
route one, bypassing both solicitors, and struck a deal with the elderly and
very frail seller. When her solicitor heard, he could not contain his outrage,
phoning Robert instantly to recount the tale. As it happened the Ballantyne
& Copland client had a prominent role in a different church, which led a
rather defensive and off-guard Robert to assert that his client would not
have done anything underhand because of his principles as a Christian.
That provoked the instant, frank and withering retort: “Aye, a Christian
of the worst sort — their text is St Matthew 25.35 — I was a stranger and ye
took me in.”

Just how his stock had grown, in tandem with his experience gained
from handling the myriad of intricate practical conveyancing problems that
Lanarkshire spawns, was clearly demonstrated in 1994 by his appointment
to the Chair of Conveyancing at the University of Glasgow once held by his
mentor, Jack Halliday. To be appointed to that distinguished Chair from
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practice in a provincial firm was a striking personal achievement. From an
early stage in his new professional/academic career he took an increasing
interest in professional negligence and developed honours courses in both
commercial missives and professional negligence. However, more of his
academic career later.

The University of Glasgow Chair was a part-time appointment which
Robert combined with his practice at Ballantyne & Copland. Although
the combination of study, research, teaching, and professional practice
imposed a heavy load, Robert’s dedication to the business of Ballantyne
& Copland never wavered. He did not seriously consider moving from
Motherwell until in 2002 he was head-hunted for the second time.

A former partner of Ballantyne & Copland, Jock Brown, had spent some
time as a consultant at Harper Macleod before changing his career path to
become General Manager of Fergus McCann’s Celtic FC. He was aware
that Harper MacLeod, as a fairly young, expanding firm, were keen to
recruit an experienced practitioner to their team, and I suspect add gravitas
to their line-up. Contact between the firm and universities was also seen
as an important element of the business going forward. Jock acted as
go-between. His suggestion to Lorne Crerar, Chair of Harper Macleod, that
Robert would be the perfect fit was readily accepted. Ultimately Robert
made the move, but not without a lot of heart-searching. He had literally
given thirty years of service to Ballantyne & Copland. While there had been
significant low moments, these had been vastly outnumbered by the many
highs, and over time he had derived an enormous amount of pleasure
from his interaction with clients, colleagues and staff. A substantial part of
the prime of his professional career had been spent there. It had been his
professional life. But the remarkable changes in the nature of the commercial
and property transactions handled by solicitors over those thirty years had
largely passed Lanarkshire by. The work of a medium-sized Glasgow firm
presented a greater challenge worthy of Robert’s expertise and experience
and more in keeping with the then current face of business in Scotland.

It was not lost on Harper Macleod that, in spite of raising the average
age of partners by several points, Robert’s personality would enliven daily
office life. In both his family life, enriched by a number of children and
even more grandchildren, and in his academic life, Robert has always
found great pleasure in the company of young people who warm to his
youthful, almost childish, personality. He would inevitably fit in well with
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the younger partners he was to join, and they would find him approachable
and good-humoured.

The balance between Robert’s practice and his University work
remained much as it had been latterly at Ballantyne & Copland, mornings
at the University and afternoons in the office. The big change was in his
office role. No longer was he part of a practice where the lawyers were
generalists. No longer was he the core of the business, the senior partner,
the partner most clients knew to be the main man and the one they
wanted to see. He was one of a number of specialists with varying levels
of experience, all, including Robert, handling transactions of the type in
which they were very experienced. However, the path to his office door
was soon well trodden, because all knew that there is no one better placed
to advise on a property issue or an issue over professional practice or ethics,
and that he would provide quick, open, honest and straight advice. It is
precisely these qualities that have made him such a popular port of call
for others in the profession facing professional or ethical dilemmas, and
for conveyancers trying to unravel a legal fankle that has arisen in the
midst of a transaction, occasionally a fankle for which the conveyancer is
at least partly responsible. What they got, and continue to this day to get,
is a non-judgmental reception, commercially pragmatic, fair and balanced
advice, and a feeling of confidence in the solution provided. For those who
may have erred, there is a sense of being made to feel at ease and being
assisted through their period of anxiety and difficulty. What he provides
is not simply the product of learning and experience; it also requires great
wisdom and a pleasant personality.

In Harper Macleod, as at Ballantyne & Copland, significant intrusion
into his time by those in the office seeking advice is such that he is conscious
of its impact on his workload. Yet he readily makes himself available,
particularly to younger colleagues, without outward sign of irritation. I
suspect that he secretly enjoys being the one to whom they turn and being
able to provide the advice they seek. His role as agony uncle led to his
having responsibility for compliance added to his load at both firms. It
is likely that Harper Macleod’s recent successful bid for appointment as
one of the firms handling the business of the Scottish Legal Complaints
Commission owes a lot to his inclusion in the team that would deal with
the work.

For all the gravitas he has undoubtedly brought to Harper Macleod,
there has never been a risk of Robert taking himself too seriously. He
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would be the first to recognise his limitations, although that recognition
has presented no barrier to his diverting occasionally into areas of work
he does not generally handle. He was recently tempted into drafting a will
for a client, but at least retained the good sense to pass it to the executry
department to be checked. It perhaps sums up his place at Harper Macleod
that the associate tasked with checking it felt no qualms about giving quick,
open, honest, straight, fair and balanced advice that the best thing he could
do was to shred it and redirect the client to the relevant department, advice
he readily, if rather sheepishly, accepted.

The interface between Robert’s academic work and his professional
practice is possibly best captured in the person of “Mrs McGlumpha”
and occasionally her long-suffering spouse. Mrs McGlumpha is Robert’s
fictional client deployed to add humanity to the arid scenarios that tend to
feature in the average legal problem. She plays a similar role when Robert
replies to the requests of colleagues for advice and guidance. Through
reference to her he reminds practitioner and student alike that the problems
addressed are not purely academic hypotheses but arise in the context of
relations between and among people. For all his interest in property and
conveyancing law theory, his thoughts and advice are always directed to,
and illustrated by, the practical application of the law. A classic example
can be found in his opinion on the question whether, where the title
conditions required a thirteenth-floor two-bedroom flat to be used only as
a family home, a real burden limiting the number of pets that might cause a
nuisance which might be kept in the flat was enforceable. In particular could
it be enforced to preclude the keeping of two dogs? After fifteen pages of
closely reasoned discussion, riddled with widely sourced authority, Robert
reached the conclusion that the dogs were part of the family. The keeping
of two dogs in this case afforded company to the occupier.

A notable feature of Robert’s tenure at the University was the annual
end-of-year dinners for honours students to which he invited a select
band whom he dubbed “senior members of the profession.” Among the

“senior members” were the Lord President, judges, sheriffs, senior partners
of prominent firms, and a handful of professional indemnity insurers. I
suspect that over the piece the “senior members” derived even more from
these occasions than the students, but both groups left with a much better
and more sympathetic appreciation of the other. The students saw the
human side of those they might seek to emulate, while the senior members,
who were not routinely involved in teaching, were able to enjoy rare contact
with those about to embark on a career thirty or forty years on from their
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own first tentative steps. All were able to discuss the concerns of graduates
today about the future and the way ahead for them. As always the “Little
Professor” deployed his talents as mimic and raconteur to embarrass each
senior guest in an introduction highlighting notorious aspects of their lives
and careers. Even the Lord President was not exempt.

For all that there is a forty-year long trail of very satisfied clients and a
twenty-year long trail of admiring and very appreciative students, I think
that Robert’s impact on our legal system will ultimately be defined by
his writing and his contribution to law reform. I am not thinking of the
volume and extent of his writing, which are in themselves remarkable, but
the content. It falls broadly into two categories, textbooks and articles on
the one hand, and expert opinions on the other. Inevitably the opinions
are much more fact-specific than the textbooks, but both combine an
outline of technical theory with advice (sometimes very inventive) on
its practical application, in plain language that provides greater insight
and understanding of the law for the practitioner and a clear answer
to the problem posed (not always the one hoped for) for the client. The
combination of the depth of his knowledge of the law with the width of
his practical experience has led to his being invited to participate in many
reviews and working parties on reform of various aspects of the law and
characterised his contributions to law reform over the years. He was an
obvious choice for inclusion on the various advisory committees formed by
the Scottish Law Commission to address aspects of the abolition of feudal
tenure in 2004 and its colossal impact on conveyancing and property law,
including land registration, title conditions, tenements, long leases and the
law relating to the seabed and foreshore. It was a source of some satisfaction
to see his input translated into law.

In an article in The Journal of the Law Society of Scotland on 1 May 2003,
“A Matter of Opinion”! in which he reflected upon almost 2000 opinions
written during the first ten years of his tenure of the Chair of Conveyancing
and highlighted recurring issues, he illustrated those features of his writing
so well. After an introduction explaining changes in the nature of opinions
sought since the days of Professor Halliday and the relentless increase in
the demand for opinions on solicitor’s negligence, he addressed in a fairly
general way the problems that tended to arise in three areas of law and
practice by pointing to important but often misunderstood or misapplied
legal rules, and drawing on his experience of practice and significant

1 R Rennie “A Matter of Opinion” (2003) 48(5) JLSS 32.
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changes in practice over many years. This and countless articles in various
journals are peppered with tips for practitioners born of the unfortunate
experiences of their colleagues.

In addition to solo works, Robert has collaborated with others in the
writing and editing of a number of publications. With his open personality
and willingness to engage in debate, his involvement in any literary
venture brings the best out in his collaborators. Those with whom he has
worked regard his willingness to work with them as a compliment. Robert
regards collaboration as a valuable stimulus to fresh thought and a good
sounding-board for refining and fine-tuning his own contributions. Rather
irreverently I have a picture in my mind of a meeting of Robert and other
collaborators as resembling a session of a comedy script-writing team,
with humour never far from the surface. He claims that, in spite of having
collaborated successfully with Professors Douglas Cusine and Roddy
Paisley of Aberdeen separately, he had declined a publisher’s invitation
to work with them as a trio, because he could not remove from his mind
the vision of the unfortunate acronym that would be attributed to work by
Cusine, Rennie and Paisley. And he readily saw the funny side when the
course which he devised for honours students and of which he was most
proud, “Advanced Negligence," was nicknamed “Complete Incompetence.”

For one who throughout his career has had to face the daily demands
of his practice clients, and over the last twenty years has undertaken a
quite distinct, constant commitment to the academic responsibilities of
the Professor of Conveyancing, Robert’s literary output in the form of
textbooks is remarkable. With Professor Douglas Cusine he produced a
volume on Missives shortly before his appointment to the University. Other
collaborations with Cusine have followed, on The Requirements of Writing in
1995 and on Standard Securities in 2002.

When lain Talman was invited by the Scottish Universities Law
Institute in the mid-1990’s to edit a second edition of Professor Halliday’s
Conveyancing Law and Practice, Robert and Professor George Gretton of the
University of Edinburgh were appointed supervising editors. In a generous
acknowledgment of their help and support, Talman gave them particular
thanks “for their patient and good-humoured industry in reading and
making many useful comments on the entire text," and went on to say that
without their help he would not have felt able to publish the work.

With Donald G Rennie in 1998 Robert compiled the loose-leaf volume
of Scottish Conveyancing Legislation, and in 2001 (edited and updated in
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2011) with Alan K. Simpson a work that may turn out to be of increasing
importance, Minerals and the Law of Scotland. A clear pointer to his versatility
was his production with Professor Stewart Brymer in 2008 of Conveyancing
in the Electronic Age. Those for which he must assume full responsibility
are Solicitors” Negligence (1997), Land Tenure Reform (2003), Land Tenure in
Scotland (2004), Land Tenure and Tenements Legislation (2005, 3rd edition
2009), a volume of Opinions on Professional Negligence in Conveyancing
(2004) and a collection of essays entitled The Promised Land (2008). There
are also countless articles on a wide variety of issues in the property and
professional negligence fields. However, this is a list that I suspect is far
from complete. A new work on Leases in collaboration with a number of
colleagues has recently been published,? and in the absence of his academic
commitment, which he will miss greatly, an outlet for the product of his
fertile mind will have to be found. I am not alone in hoping that he will take
on further academic writing.

Besides Robert’s academic works, there is unlikely to be any downturn
in demand for his “short stories” or opinions, or his willingness to produce
them, at least as long as he remains in practice. Since his appointment to the
Chair of Conveyancing he has written a staggering 4000 opinions. He has
always regarded being actively in practice as an important feature of his
opinion practice. The changes in conveyancing and property law since he
qualified in 1969 are extraordinary. Registration of title alone would make
today’s practice unrecognisable to the 1969 practitioner. Add to that all the
changes associated with the sweeping away of the feudal system as well as
current developments, such as the move towards fully electronic processes
for the transfer of land, and it can be seen why Robert’s career has been
described as spanning the gap between two different worlds of practice. As
a result the expert who is not currently in practice is exposed to challenges
to the relevance of his experience and even to his expertise which are at
the very least a distraction and can undermine his opinion. It is a tribute to
Robert’s adaptability and resilience that he has not only taken it all in his
stride but he also still retains his initial enthusiasm for his subject.

When I asked him to pick out a highlight of his career, it took little more
than a moment or two of reflection to alight on Sharp v Thomson 1997 SC
(HL) 66 in which his opinion that the delivery of a disposition of the flat
effectively removed it from the “property and undertaking” subject to a

2 Robert Rennie, Stewart Brymer, Tom Mullen, Mike Blair, and Frankie McCarthy, Leases
SULI (2015).
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floating charge granted by the company selling the flat was vindicated in
the House of Lords after having found no support in the Court of Session.
That vindication gave him particular satisfaction because floating charges
were after all something of a speciality for Robert, being the subject of his
PhD thesis, and because his had been a solitary voice and his opinion had
been the subject of some fairly fierce criticism by academic colleagues.

For a court faced with competing persuasive expert opinions a central
issue may be the degree of confidence engendered by the respective
witnesses. Robert is now a fairly familiar face in our courts, especially the
Court of Session, where his opinions tend to be highly regarded. So much
so that in the reclaiming motion in Compugraphics International Limited v
Nikolic 2011 SLT 955, which did not involve any expert but raised the issue
of servitudes of support and overhang working in tandem to secure to a
factory owner rights over pipework extending from the ground within his
title onto that of his neighbour, Lady Paton presiding asked counsel at the
outset: “Is this not a case for Professor Rennie?” Senior counsel on both
sides did not disagree, but felt it was too late to change course. I hope that
Robert, and his professional colleagues with an interest in this field, are
not unhappy with the result. It is an area of our law that continues to give
rise to problems that the experts are called upon to solve — see the article in
The Journal of the Law Society of Scotland of 2 May 2003 referred to earlier.? It
seems that there will always be a demand for expert opinions on problems
arising in connection with the transfer of title to heritable property and the
conduct of transactions by solicitors.

Among the academic community in Glasgow and throughout the rest of
Scotland Robert is held in high regard and indeed affection. That is shown
by the award to him of the title “Emeritus Professor” which ensures that,
in spite of retirement from his teaching responsibilities, he remains the
only surviving Professor of Conveyancing in Scotland. He will be greatly
missed by the University staff from whom I have received many tributes,
and unwittingly by future students who will never know the Professor
widely described by those he taught as “Legend.” He can reflect with pride
on the contribution he has made to the law of conveyancing, property
and professional negligence. But he can also look forward to a continuing
steady demand for those opinions full of learning, wisdom and practicality.

3 RRennie, “A Matter of Opinion” (n 1).



2. “Tell Me Don’t Show Me”
and the Fall and Rise of the
Conveyancer

Professor Kenneth G C Reid

A. Conveyancers: From Emasculation to Emancipation

Property law, observed Robert Rennie in 2010, has come to be marginalised
by registration practice.! With the move from a system of registration of
deeds to one of registration of title, the rights of parties were determined by
what, on first registration, the Keeper was prepared to allow on to the Land
Register. No doubt, in making such decisions the Keeper had regard to the
law of property. But the Keeper’s property law might not be the same as
the property law of the applicant’s solicitor — or indeed, that solicitor might
contend, as the property law of Scotland.? No matter. What counted was
not the law but the Keeper’s views, and unless an applicant was willing to
challenge those views in the courts —and few were —it was the Keeper’s views
that were determinative. As for conveyancers, their role was in danger of
being reduced to that of a clerk, filling in forms, collecting documents, and
awaiting with anxiety the verdict from Meadowbank House. In concluding
his article, Robert drew on his own long professional experience to contrast

1 R Rennie, “Land Registration and the Decline of Property Law” (2010) 14 EdinLR 62.
2 Rennie (n 1) at 64: sometimes there is “a conflict between the policy adopted at the Land
Register and the law of property itself."

© Kenneth G C Reid, CCBY 4.0 http://dx.doi.org/10.11647/OBP.0056.02
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the position of Sasine conveyancing with conveyancing under the Land
Register:®

Those who practice conveyancing today take decisions based on what
they think the Keeper will or will not do rather than having regard to the
principles of property law. When, many years ago, I was an apprentice
and then an assistant in the Glasgow firm of solicitors of which Professor
Halliday was senior partner, all of the partners (not just Professor Halliday)
were prepared to take a view on the sufficiency or marketability of a title
based on their own knowledge of the principles of property law and the
practice of conveyancing. How many solicitors today would risk taking
a view on a servitude or be prepared to argue that the principles of law
relating to the interpretation of a Sasine description supported a larger area
than the Keeper was prepared to include in a title plan and so advise a client
to accept the title? It does seem a pity that these skills have been lost and
with it,  would suggest, some of our property law.*

If, for conveyancers, there was frustration in the position as depicted by
Robert, there was also, one must admit, a degree of comfort, for in the
perilous enterprise of conveying property they were no longer alone. On
the contrary, almost everything that could be checked was checked by the
Keeper's staff, and mistakes eliminated accordingly. And even if mistakes
went undetected, as inevitably some must, the fact that the title was
accepted by the Keeper made future challenge unlikely. The name of the
game was to “get the title past the Keeper”; that done, there was little to
worry about either for solicitors or for their clients.

It is true that the law was less accommodating than the view just
outlined might suggest. Under the Land Registration (Scotland) Act 1979,
a title made good by registration could still be removed from the Register
if fundamentally bad;° and not even possession, a standard safeguard
against rectification, could protect the registered proprietor where his

3 Rennie (n 1) at 78-79. In similar vein, see the interview with Robert Rennie (“A Tale of
Two Systems”) (2014) 59 JLSS Nov/13 at 14.

4  The extent to which conveyancers really were prepared to “take a view” without
the comfort, which the 1979 Act introduced, of the Keeper’s protection may be open
to question. Certainly the Reid Committee thought that “in the present system of
conveyancing there is an undue insistence on the rectification of minor technical
defects and ... there is an understandable reluctance on the part of the solicitor acting
for a purchaser to overlook the technical defects because, when the property comes
to be sold, the solicitor acting for the next purchaser might insist on rectification." See
Registration of Title to Land in Scotland (Cmnd 2032: 1963; hereinafter the “Reid Report”)
para 150.

5 Land Registration (Scotland) Act 1979 (hereinafter the “1979 Act”) s 9(1).
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or her solicitor had been “careless” in the conduct of the conveyancing.®
Indeed, through such carelessness proprietors could both lose the property
and also be disqualified from claiming indemnity from the Keeper, leaving
only a claim in professional negligence against the offending solicitor.”
Yet cases like this were hardly common enough for much sleep to be lost
on their account. By and large, the Keeper’s quality control ensured titles
which were good or at any rate unchallenged in practice. If the price was
a loss of autonomy, then that was a price which conveyancers were often
willing to pay.

Back in 2010 Robert Rennie could hardly have imagined that, within
a mere four years of writing, the emasculation of conveyancers of which
he complained would have given way to a sudden and unexpected
emancipation. With the coming into force of the Land Registration etc
(Scotland) Act 2012, on 8 December 2014, the Keeper has abandoned
many of her previous checks on applications for registration. True, the
application form is scrutinised, as before, and the deed itself is checked for
obvious error. On first registrations, the property boundaries continue to
be plotted on what is now called the cadastral map. But for much of the rest
the Keeper relies on the judgment of the applicant’s solicitor. “Tell me don’t
show me” has become the new mantra at Meadowbank House.

In this chapter I consider this dramatic change of policy and the reasons
for its introduction. I also explore some of the implications for conveyancers,
for titles to land, and for the public at large.

B. “Tell Me Don’t Show Me”

(1) Introduction

“Tell me don’t show me” was not unknown before 2014. The mechanised
nature of automated registration of title to land (ARTL) meant that
transactions which proceeded under that system — not very many, as it
happened - relied to a considerable extent on the word of the applicant’s
solicitor. In non-ARTL transactions too, a role for “tell me don’t show me”
had evolved. This can be seen from part B of the old (application) forms
1-3, where a number of the questions sought to elicit information without

6 1979 Act s 9(3)(a)(iii).
7 Ibid ss 12(3)(n) 13(4).
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independent verification by the Keeper. That was true, for example, of
the inquiry as to whether a third party was in adverse possession, or in
respect of the detailed questions about the legal capacity of the parties, the
possible appointment of liquidators and the like, and compliance with the
statutory procedures where property was being sold by a heritable creditor.
Nonetheless, for important matters the policy was still one of “tell me and
show me”: in the interests of maintaining an accurate Register, the staff
at Registers of Scotland invested much time and effort in checking that
all was in order. That policy has now changed. “Tell me don’t show” has
spread to many of the central areas of registration practice and to the most
crucial registration event of all: the first registration of a Sasine title in the
Land Register.

(2) Examination of title

That only valid deeds should be accepted for registration seems a
proposition too obvious to require defending; and indeed the 2012 Act,
unlike its predecessor, makes validity a formal requirement of registration.®
Now, in order for a deed to be valid, two things must be true. First, the deed
must be granted by someone with the title and capacity to do so — which
in practice usually means by the person who is the owner of the land; and
secondly, the deed itself must be valid in respect to both content and mode
of execution. The last of these the Keeper's staff continue to check insofar
as they are able to do so, i.e. by an inspection of the deed itself. The first,
however, they have wholly abandoned. Even for first registrations, where
the granter’s title depends on what may be an intricate progress of Sasine
writs, examination of title is no longer undertaken. Instead there is reliance
on the word of the applicant, or in practice on that of the applicant’s solicitor.

The full position emerges only from a close reading of two interlinking
sections in the (new) application form for registration.” Under the innocuous
heading of “certification in relation to links in title” there appears the
statement that: “By signing this application form you'® are certifying to the
Keeper that appropriate links in title are in place and that the granter has

8 Land Registration etc (Scotland) Act 2012 (hereinafter the “2012 Act”) ss 23(1)(b), 25(1)
(a), 26(1)(a). A definition of “valid” is given in s 113(2). Exceptionally, however, the
registration of a non domino dispositions is allowed: see 2012 Act ss 43-45.

9 Land Registration Rules etc (Scotland) Regulations 2014, SSI 2014/150, reg 7 Sch 1 part
4. The relevant sections are on p 5.

10 By which is presumably meant the applicant.
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the legal right to grant the deed.” The sting, of course, is in the tail: links in
title are usually an irrelevance, and not all readers may bother to continue
past the opening words to the apparently unconditional certification or
warranty of title at the end. This certification is linked to the previous
section of the form where the applicant is asked whether there has been
“any limitation or restriction on the examination of title.” But even if the
answer to that question is “yes” — for example, because the transaction is
an inter vivos donation or a transfer by an executor — there is no escaping
the certification of title which follows. Indeed the certification could be
avoided only by declining to sign the form at all, a move which would
invalidate the whole application. It follows that, in applying for registration,
the applicant is certifying the title of the granter to make the grant; the
one cannot be done without the other. And as Registers of Scotland have
explained, that certification will be relied on:"

The Keeper will rely on this certification and will carry out no further
investigation in this regard. This means the Keeper will not need sight
of much of the supporting documentation that would previously have
accompanied an application for registration. For example, rather than
submitting links in title for examination, or producing the prescriptive
progress of title, applicants will certify that valid links in title exist and that
there has been an examination of title.

The certification is by the applicant, not by the applicant’s solicitor;'? but
the judgment to be made here is that of the solicitor.

(3) Real burdens

A significant task on first registration is to populate the D section of the
new title sheet with the real burdens affecting the property. The relevant
writs can usually be identified easily enough, by consulting the lists of
burdens in prior dispositions. Determining whether particular burdens
are still enforceable in the light of the abolition of the feudal system and

11 Registers of Scotland, General Guidance on the One-Shot Rule (30 Oct 2014) 4. The passage
continues, rather ominously: “This approach is underpinned by the duty of care and
offence provisions under sections 111 and 112, respectively. In respect of applications
for registration, both applicants and granters (and their solicitors) are under a duty
to take reasonable care to ensure that the Keeper does not inadvertently make the
register accurate. It is an offence to knowingly or recklessly make a materially false
or misleading statement in relation to an application for registration." For liability, see
D(2) below.

12 Of course the form is invariably signed by the solicitor, but on behalf of the applicant.
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the dismantling, followed by partial replacement, of the pre-2004 rules
of implied enforcement rights is another matter altogether, and requires
a sound knowledge of some tricky law as well as good judgment and a
steady nerve. Hitherto all questions as to real burdens have been questions
for Registers of Scotland, albeit assisted by the schedule of burdens which
formed part of the application form." Since the end of 2014, these questions
too have become subject to “tell me don’t show me.” It is now for the
applicant to list the burdens writs, and for the applicant to decide which
burdens, if any, are unenforceable and so should be excluded from the title
sheet." None of this, it appears, will normally be checked by the Keeper, so
that if the applicant declares, for good reasons or bad, that certain burdens
are spent, this will be accepted without inquiry and the title sheet made up
accordingly.”®
In his 2010 article Robert Rennie had complained of the Keeper’s
“cautious approach to cleansing the Land Register of dead burdens” and
worried that burdens left on the Register “will be presumed by solicitors to
be valid and enforceable.”’® He continued:"”

On the one hand, many burdens would have been extinguished; on the
other hand, due to a cautious policy on the part of the Keeper, those very
burdens would appear enforceable because they remain on the title sheets.
It is to be hoped that this does not occur, but if it does property law will
again have been marginalised by registration practice.

With “tell me don’t show me” the decision as to which burdens have and
have not survived passes from the Keeper to conveyancers. Whether the

13 See form 1 question 5(b).

14 See p 6 of the application form. Section 9(1)(a) of the 2012 Act provides that the D section
of a title sheet should only contain title conditions which encumber the property.

15  General Guidance on the One-Shot Rule (n 11) 2: “When submitting an application over an
unregistered plot, the applicant will be asked to identify deeds in which burdens are
contained, and to highlight any burdens that he or she considers to be extinguished.
The Keeper will rely on the information provided and will not search for other deeds
that may affect [sic]. However, if the plot is in a research area where the Keeper has
already carried out preparatory work and other deeds that contain burdens have
been identified, the Keeper will continue to disclose these burdens in the title sheet
notwithstanding that the applicant has not included them.”

16 Rennie (n 1) at 68-69.

17 Ibid at 69. Of interest in this context is the view of the Reid Committee: “It was
suggested in evidence that the Keeper should have the power to omit burdens which
were clearly invalid or administratively undesirable to have on the Register. We think
that this might give rise to difficulties and disputes and we do not think the Keeper
should have any discretion to omit a burden.” See Reid Report (n 4) para 108.
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latter will be any less cautious than the former is a matter to which we will
need to return.'®

(4) Prescriptive servitudes

Once upon a time the Keeper was open to persuasion that a servitude had
been constituted by positive prescription and, if persuaded, would enter
the servitude on the A section of the title sheet of the benefited property.
The practice was abandoned in 1997, after which prescriptive servitudes
were not allowed on the Register unless their constitution was vouched for
by court decree.” The reason for the change, predictably enough, was the
potential partiality and unreliability of affidavit and other evidence:*

Affidavit evidence submitted to the Keeper with respect to a dominant
tenement represents a one sided version of events. There is little or no
risk for deponents by either being selective or exaggerating the position.
There is also scope for more innocent misrepresentation by the deponent
of the position on ground. On numerous occasions the Keeper has been
the recipient of subsequent contrary evidence from proprietors of putative
servient tenements to the effect that no servitude had ever been constituted.
The Keeper would then find himself in the middle of a dispute that he had
no power to resolve. In addition his indemnity could be at risk should it
transpire the affidavit evidence was less than accurate.

But if the new policy was understandable, its results were unfortunate, as
Robert Rennie pointed out in his 2010 article. A “purchaser’s solicitor will
argue that, if the affidavit evidence is not enough for the Keeper, then the
title is not safe. Thus the effect of the Keeper’s policy, in practical terms
at least, is to restrict the methods of creation of servitudes to creation in a
deed or an Act of Parliament.”*

It is not necessary to accept quite such an apocalyptic assessment of the
position to see that the Keeper's practice gave rise to certain difficulties.
With the introduction of “tell me don’t show me," however, that practice has
been quietly abandoned. To general surprise,” applicants for registration

18 See D below.

19  For the implications for claims against solicitors for professional negligence, see Rennie
(n 1) at 76-78.

20 IDavid and A Rennie (eds), Registration of Title Practice Book, 2nd edn (2000) para 6.55.

21 Rennie (n 1) at 67.

22 The Scottish Law Commission had endorsed the Keeper’s existing practice and given
its reasons for so doing at some length: see Report on Land Registration (Scot Law Com
No 222, 2010) paras 10.7-10.18.
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are now invited to state whether a prescriptive servitude exists.” If they
answer in the affirmative, they are asked for particulars of the servitude
and, where possible, its route.” No affidavit or other evidence is to be
submitted: the distinctly tricky decision as to whether the servitude was
properly constituted has been passed from Keeper to applicant, or in
practice to the applicant’s solicitor.” If applicants claim a servitude, then it
seems that the Keeper will believe them and enter the servitude on the title
sheet accordingly.

C. Some Reasons Why

(1) The 2012 Act

Insofar as Registers of Scotland have sought to justify the change of policy
they have done so by reference to the 2012 Act.?® Yet they are mistaken if
by this they mean that the change was required or even implied by the Act.
Rather the opposite, indeed, is the case.

Under the 1979 Act the Keeper was given a great deal of discretion as
to what might and might not be accepted for registration. A small number
of things were forbidden, such as applications which omitted the fee or
title number or where the land was insufficiently described; otherwise the
Keeper could accept any application if “accompanied by such documents
and other evidence as he may require.”?” The 2012 Act, in this as in other
matters, is much more prescriptive. Section 21 provides that the Keeper
must accept an application “to the extent that the applicant satisfies the
Keeper” that the “application conditions” are met; if, conversely, the

23 Application form p 5. This is a first-registration question only, but a prescriptive
servitude can equally be claimed where the application relates to registered property
although the details will then have to be given in the further information sheets at the
end of the form: see Registers of Scotland, Guidance Notes on Application for Registration
Form (18 Nov 2014) 12.

24 Application form p 5. The form requires that the route of the servitude be delineated,
but Iunderstand that the Keeper overlooks this requirement in the case of underground
pipes and, it may be, in other cases where the route in unclear.

25 As the Guidance Notes (n 23) 12 observe laconically: “The applicant should satisfy
themselves that the servitude has been created by prescription and the right is exempt
from challenge."

26 That was the line taken in the series of (excellent) road shows on the new Act given in
October and November 2014 and captured on video at www.ros.gov.uk/2012act/.

27 1979 Act s 4(1), (2).



“Tell Me Don’t Show Me” and the Fall and Rise of the Conveyancer 23

Keeper is not satisfied as to the conditions the application must be rejected.
The conditions in question are both general conditions which apply to all
applications and also particular conditions which apply only to the type of
application in question.

Now it is true that the Act does not specify exactly how the Keeper is to
be satisfied as to fulfilment of the application conditions; that much, at least,
is left to her discretion. But since the difference between being satisfied or
not satisfied is the difference between acceptance of an application or its
rejection, it must be assumed that the Keeper was expected to do more
than simply take the applicant’s word for it.*® Yet in relation to a number
of important matters, as we have seen, that is exactly what the Keeper now
does.

While, however, the 2012 Act neither requires nor even implies the
use of “tell me don’t show me," it does at least provide some shelter from
the effects of the increase in errors which can be expected to result.” For
on the one hand, an error on the Register is less serious, and more easily
corrected, than under the 1979 Act, where the “Midas touch” gave it
immediate legal effect.** And on the other, if things go wrong and rights
are lost, the Act assists in the transfer of liability from the Keeper to the
applicant’s solicitor through the solicitor’s duty, in section 111, to ensure
that the Keeper does not inadvertently make the Register inaccurate.
The Keeper’s vigilance under the 1979 Act regime, Robert Rennie wrote,

732 and if these claims can

reflected “a desire to restrict claims for indemnity;
be deflected elsewhere, the need for vigilance is correspondingly reduced.
It is important, however, not to claim too much for the Act in this regard.
If the Midas touch has gone it has been replaced with a set of rules which,
as we will see, can make the correction of errors even harder than before.®

And while section 111 certainly assists in the deflection of liability, such

28 Nodoubtitis for thisreason that the Keeper is so careful in inspecting the documentation
which must accompany applications in respect of an a non domino disposition: see
Registers of Scotland, General Guidance on Prescriptive Claimants (15 Sept 2014).

29 See E below.

30 1979 Act 3(1)(a). For an account of the Midas touch, see Scottish Law Commission,
Discussion Paper on Land Registration: Void and Voidable Titles (Scot Law Com DP No
125, 2004) paras 5.34-5.39.

31 Fors 111, see D(2) below.

32 Rennie (n 1) at 78.

33 See D(1) below.
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deflection was often possible under the 1979 Act through its sanctions for
the “careless” solicitor.*

(2) Other reasons

Nothing said so far explains why so radical a change of policy should have
occurred. Two other factors, at least, seem likely to have been important.
One is resources. In a development which no one could have foreseen, the
Keeper was “invited” in May 2014 to complete the transfer of all land from
the Sasine to the Land Register within the startlingly short period of ten
years.” If resources can be freed up from the processing of applications,
this will make that formidable target just a little bit more manageable.*

But the change cannot be explained by resources alone. It is not due
to resources, for example, that the practice of “tell me don’t show me”
has been extended to prescriptive servitudes, for they were previously
excluded from the Register altogether. To resources must be added
attitudinal change. Just as the high level of intervention of the former regime,
amounting almost to a nationalisation of conveyancing, was a product of
the political and governmental culture of the 1970s,” so the withdrawal of
state scrutiny is in line with the retreat of government which has been seen
across a number of spheres in the recent past. That the Registers should
concentrate on registration and leave conveyancers to do the conveyancing
is a seductively powerful idea. For if judgments are to be made about titles,
why should this not be left to those who, by profession and experience,
are best equipped for the task? Freed, then, from the burden of decision-
making, the Keeper’s staff can concentrate on the efficient registration of
the result.

34 1979 Act ss 9(3)(a)(iii) 12(3)(n) 13(4). The role of “carelessness” was mentioned briefly at
A. above.

35 For the background, see Registers of Scotland, Completion of the Land Register: Public
Consultation (July 2014). The paper begins with the bland statement that: “The Keeper
of the Registers of Scotland has been invited by Scottish Ministers to complete the Land
Register over the next ten years."

36 Andy Wightman's assessment is that: “The changes appear to be in response to the
Scottish Government’s request to meet the ten year target”: see “Rethink required
on ten year land registration goal” (1 Aug 2014, available at www.andywightman.
com/?cat=33).

37 “We are not impressed,” wrote the Reid Committee, “by the suggestion that the
introduction of a scheme of registration of title is likely to lead to rigidity or bureaucratic
control”: see Reid Report (n 4) para 150. Yet that was exactly what took place.
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D. Implications for Conveyancers

With emancipation comes opportunity for conveyancers, but also
responsibility and, potentially, liability. Far more than in the past, the
content of title sheets will be determined by the decisions of solicitors. I now
consider the constraints within which these decisions are likely to be made.

(1) Responsibility

An error made on registration must be undone, if indeed it can be undone
at all, by rectification. These two gateways to the Register, however, are no
longer policed with equal vigilance; for whereas rectification remains the
sole province of the Keeper, as before, many decisions as to registration
are now delegated to conveyancers. In practice this will often mean that
registration is easy and rectification hard, a structural imbalance which
makes it difficult to correct mistakes made at the time of registration. That
is something of which all conveyancers will need to be aware.

Take the case, mentioned above,® of prescriptive servitudes. Suppose
that, on the basis of affidavits as to possession and assurances from the
seller, the benefit of a prescriptive servitude is claimed in the application
for registration of the buyer’s title. Suppose further that in accepting the
application, the Keeper enters the servitude on the A section of the title
sheet, and makes a matching entry on the D section of the title sheet of the
burdened property, informing its owner at the same time.* If the latter
agrees that the servitude exists, then well and good. But if he disputes the
point, his position is both difficult and unfair. Without either his consent
or, initially, even his knowledge, the burden of a servitude has been
added to his title sheet. Yet in order to have it removed, he must persuade
the Keeper to rectify, and that can only occur, under the 2012 Act, if the
alleged inaccuracy is “manifest," or in other words “perfectly clear, or

38 See B(4) above.

39 My understanding is that the Keeper will indeed normally make a matching entry
in the title sheet of the burdened property (if there is one), though whether this is
regarded as registration or as rectification is unclear. In relation to the former, there are
broad powers to make such changes “as are necessary or expedient” to the title sheet
record (i.e. to other title sheets): see 2012 Act s 31(2)(b). In relation to the latter, there is
the potential difficulty that rectification is only permissible where the inaccuracy (i.e.
the failure of the servitude to appear on the burdened title sheet) is “manifest” (i.e. the
claimed servitude plainly exists): see 2012 Act s 80(1).

40 2012 Acts 80(1).
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not reasonably disputable.”*" A servitude which is claimed by one party
and denied by the other is unlikely to meet this high standard. Faced with
competing assertions the Keeper will, quite properly, refuse to rectify. The
burdened proprietor must then either put up with the servitude or resort
to litigation to prove (if he can) its non-existence.

The position is much the same if the mistake, or alleged mistake, is
the omission of a real burden on first registration. In order to have the
burden restored, the benefited proprietor must satisfy the Keeper that its
existence and enforceability are indisputable and hence that the inaccuracy
(i.e. the burden’s omission from the title sheet of the burdened property) is
manifest. He is not likely to succeed.

What is more, with the passage of time, even this slim prospect of
correction will often disappear. This is because, under the 2012 Act,
mistakes made on the Register (so-called “Register errors”)* are typically
cured on the property being disponed to an acquirer in good faith; and
unlike the Midas touch of the 1979 Act,® the cure is for good, so that the
Register ceases to be inaccurate and cannot thereafter be rectified. So, for
example, a real burden omitted by an applicant for first registration would
be extinguished as soon as the property is transferred to someone else,
leaving the benefited proprietor with a claim for compensation against the
Keeper but no claim of any sort against the transferee.* More seriously, if
the mistake was as to the proprietor’s actual title — if, in other words, the
certification of title on the application form was incorrect,* so that neither
the granter of the disposition nor therefore the grantee, now registered
as proprietor, was owner of the property — that mistake too is cured by
transmission to a good-faith acquirer provided that the disponer-proprietor
had possessed the property for a year.* Of the examples given earlier, it is
only prescriptive servitudes which would not be cured but would remain
as an inaccuracy on the Register.*”

41 Scottish Law Commission, Report on Land Registration (n 22) para 18.17.

42 For “Register errors," see Scottish Law Commission, Report on Land Registration (n 22)
paras 17.28-17.32.

43 1979 Act s 3(1)(a). For the use of the term “Midas touch," see Scottish Law Commission,
Report on Land Registration (n 22) para 3.11.

44 2012 Actss 91, 94.

45  See, for this certification of title, B(2) above.

46 2012 Act s 86.

47  Scottish Law Commission, Report on Land Registration (n 22) para 23.33. The validity of
the servitude would, however, be covered by the Keeper’s warranty under s 73.
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(2) Liability

As well as the consequences of mistake for the title, conveyancers are likely
to be mindful of the possible consequences for themselves. To responsibility,
therefore, must be added liability.

Section 111 of the 2012 Act provides that, in making an application for
registration on a client’s behalf, a solicitor “must take reasonable care to
ensure that the Keeper does not inadvertently make the register inaccurate
as a result of a change made in consequence of the application.”* In other
words, conveyancers must watch what they say in an application for
registration. Liability, however, is not strict; the duty is one of reasonable
care. Nor will a conveyancer be judged by the standards of best practice,
section 111 not being intended to “raise the standard of what is required
of a conveyancer.”* But if a conveyancer falls short of normal professional
standards, if this causes an inaccuracy on the Register, and if the Keeper
suffers loss as a result, there is liability to the Keeper in damages.® The
Keeper would suffer loss only if she had to make a compensatory payment,
and this could occur either because the inaccuracy came to be rectified
(payment being due to the affected proprietor)™ or because, due to the
provisions protecting good-faith acquirers,* the error had ceased to be an
inaccuracy (payment being due to the former right-holder).>®

There can also be liability to the conveyancer’s client. As section 111
imposes a duty of care on the applicant as well as on the applicant’s
solicitor, the Keeper might chose to pursue the applicant, leaving the
applicant to make a claim in professional negligence against the solicitor™.
The same might happen in respect of the various warranties which the
applicant grants by the mere act of applying for registration. As well as the
certification of title, already mentioned,* the applicant is required to certify
both “that this application complies with the general application conditions
in section 22, and the particular application conditions mentioned in section

48 2012 Act s 111(3), (4).

49  Scottish Law Commission, Report on Land Registration (n 22) para 12.103.

50 For details, see 2012 Act s 111(5), (6).

51 Ibid s 73. This is the Keeper’s warranty as to title.

52 Ibid ss 86 and 91, discussed at D(1) above.

53 Ibid ss 94, 95.

54 The leading expert in this field is of course none other than Robert Rennie himself.
Apart from countless opinions on the subject and many court appearances as an expert
witness, he is also author of Opinions on Professional Negligence in Conveyancing (2004).

55 At B(2) above.
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21(2)," and also “that the information given in this form and the answers to
the above questions are complete and correct to the best of my knowledge
and belief.”* If, as seems possible from the wording, the first two of these
warranties are absolute in nature, the duty of the applicant to the Keeper
is more extensive than the duty of the solicitor to the applicant, which
exonerates the solicitor in some cases but leaves the applicant exposed.
Finally, a breach of section 111 blocks a claim for compensation under the
Keeper’s warranty,” so that the client’s loss might be a failure of recovery
from the Keeper rather than a requirement to pay the Keeper damages;
here again, the loss is likely to be recoverable from the conveyancer on the
ground of professional negligence.

The risks should not, however, be exaggerated. Mistakes in respect
of the application will be relatively uncommon, negligent mistakes less
common still. A conveyancer who, in the exercise of sound professional
judgment in the light of the law and the evidence, concludes that, say, a
prescriptive servitude exists or a real burden is extinguished is not liable
merely because a court later decides that he was wrong. Further, the inertia
of the Register means that mistakes once entered there are unlikely to be
picked up later, far less corrected. In short, completion of an application
form for registration is not an especially hazardous activity. The liability, in
any event, isnot new. A common-law equivalent of section 111 may already
have existed,®™ while “carelessness” in carrying out the conveyancing
blocked a claim for 1979 Act indemnity.” What is new, however, is the
reduced scrutiny by the Keeper and hence the greater opportunity for
things to go wrong; and where they do the very presence of section 111
may make an attempt at recovery more likely.

(3) Opportunity

Conveyancers, no doubt, are well aware both of the responsibility involved
in preparing applications for registration and also of their potential
liability. Neither, it is to be hoped, will prevent them from making use of
their new-found freedoms. For, whatever one thinks of “tell me don’t show
me” — and there are strong reasons for questioning its use, as I explain

56 Application form p 7.

57 2012 Act s 78(c).

58 Scottish Law Commission, Report on Land Registration (n 22) para 12.102. Not everyone
would agree with this assessment.

59 1979 Act ss 12(3)(n) 13(4).
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below® — it presents conveyancers with the opportunity to reclaim the very

role that Robert Rennie feared had been lost for ever. After several decades

of the nanny state, nanny has packed her bags and gone home. It is now for

conveyancers to ply their trade once more, to “take a view” on titles, and

to apply with a cool eye and a keen judgment the principles of the law of

property. It will be a pity if they turn out to be as cautious and risk-averse

as the officials at Meadowbank House.

E. The Public Interest

In his magisterial survey of Registration of Title to Land throughout the

Empire, published in 1920, James Hogg gave the following account of how

applications for first registration are handled:*'

The application having been formally made, the first stage in the procedure
is for the registry to check the description of the property and investigate
the title offered by the applicant ... The examination of the application in the
registry is conducted on the principles and according to the rules governing
the examination of the vendor’s title on behalf of the purchaser of land.

The Scottish version of registration of title, needless to say, was conceived

along precisely the same lines. Here, for example, is the original Registration

of Title Practice Book, explaining to practitioners how the new system
introduced by the 1979 Act was to work:®

Where a transaction induces First Registration a prescriptive progress
of titles, including all burdens writs and links in title will require to be
examined as under the present Sasine procedure and the usual enquiries
on title raised ... It should be remembered that as part of the process of
registration the Keeper will re-examine all the title deeds and, therefore, the

purchaser’s solicitors work will be subject to detailed scrutiny.®

60
61
62

63

See E below.

J E Hogg, Registration of Title to Land throughout the Empire (1920) 53.

Registration of Title Practice Book (1981) para G.2.14. In Part II of the Henry Report, which
contains the projected Land Registration Rules, r 14(1) provides that: “The Keeper shall
examine each title for which he shall receive an application for registration." Rule 15
indicates that the examination is to be “in detail," although a detailed examination
may be dispensed with in respect of lands below a value of £5,000. See Scheme for the
Introduction and Operation of Registration of Title to Land in Scotland (Cmnd 4137: 1969)
73-74. In the event, the reduced scrutiny for low-value properties was not proceeded
with, although it was, and still is, employed to some extent in England and Wales.

The passage continues: “It is, however, expected that in his examination the Keeper
will feel able to discount small conveyancing errors which may be found from time to
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As to that “detailed scrutiny," a contemporary account explained that: “the
Keeper will carry out the definitive examination of title and, if satisfied,
will issue a land certificate ... Once the proprietary interest is registered,
the title deeds need never be pored over by rheumy conveyancers’ eyes
again.”®

The purpose of the Keeper's examination of title — “the definitive
examination” — need hardly be explained. If titles in the Land Register
are to be guaranteed,” if rheumy conveyancers’ eyes are to be spared, if
injustice to existing right-holders, at risk from bona fide acquirers,* is to be
minimised, if, in short, the Register is to be an “authoritative record”® of the
title, it is essential that it be as accurate as human (and machine) fallibility
allows. Otherwise the entire basis of registration of title is undermined. For
if the Register is prone to error, there can be no policy basis for allowing
third parties to rely on it.

Unhappily, the increased reliance on “tell me don’t show me” carries
grave risks for the accuracy of the Land Register. It is not merely that two
sets of eyes were better than one, though undoubtedly they were. Nor is
it that the Keeper’s re-examination of title impelled conveyancers to be
careful with their own examination, though undoubtedly it did. Rather the
difficulty is that solicitors represent their clients and not the public interest,
and will examine title, and complete the application form, accordingly.
That private individuals and not public officials should have so large a say
in determining the content of the Register is a disquieting prospect. The
inevitable result® will be a higher incidence of error and even of fraud.®

time. For example, the Keeper will probably feel able to ignore an error in a recording
date, or a blundered clause of Deduction of Title, providing in the latter case that the
warrants are in order.” To what extent these hopes were realised is unclear.

64 “Aspect” (1979) 24 JLSS 87. This unsigned contribution was probably by the then editor
of the Journal of the Law Society (and notable conveyancer), A I Phillips.

65 A ] McDonald, Registration of Title Manual (1986) para 3.5 (“the Keeper of the Land
Register has a much more positive and active role than in the Register of Sasines
because, in Registration of Title, the Keeper has the responsibility of warranting the
validity of the individual registered title”).

66 Originally this was by means of the Midas touch (i.e. s 3(1)(a) of the 1979 Act). Today
the risk comes from ss 86 and 91 of the 2012 Act.

67 SR Simpson, Land Law and Registration (1976) 15.

68 A result, it is to be feared, which may also be contributed to by Keeper-induced
registration under s 29 of the 2012 Act, which likewise involves only a single examination
of title (albeit by the Keeper's staff). Conceived by the Scottish Law Commission as a
device of last resort (see Report on Land Registration (n 22) paras 33.47-33.58), Keeper-
induced registration will need to be used aggressively and, depending on resources,
perhaps with insufficient scrutiny if the ten-year target for completing the Land
Register is to be met.

69 In the absence of scrutiny at Meadowbank House, some frauds will be much easier
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Probably the ideal method of processing applications of registration lies
somewhere between what we had and what we have. Under the former
arrangements, as Robert Rennie noted, staff at the Register took too little
notice of the views of conveyancers; now they take too much. What seems
to be required is a more nuanced regime in which the Keeper, while making
the final decisions, works closely and in a spirit of co-operation with the
conveyancer responsible for the application. But even if such a system
could be devised, it could not be implemented without a change of mind-
set and a substantial increase in public resources. Neither, unfortunately,
seems likely to occur in the near future.

F. On a Personal Note

I would like to finish by saying just a little about Robert Rennie, for whom
this volume is written. Robert is widely known and admired as a legal
practitioner, a scholar, an expert witness, a writer of opinions, and as a
lecturer whose wit and wisdom have delighted countless audiences of
students and professionals. Less well-known, perhaps, but hardly less
important are his many acts of public service. Only one can be mentioned
here. Robert was a key figure in the series of legislative reforms which, over
the last decade or so, have transformed the law of property in Scotland.
As a member of successive advisory committees of the Scottish Law
Commission he contributed to the development of policy; as the senior
professor of conveyancing” in Scotland he then defended and explained
the legislative results to many different types of audience. In my role as a
Scottish Law Commissioner between 1995 and 2005 I had many occasions
to be grateful to Robert for his support, encouragement, and unfailing
collegiality.

Of Robert’s many important interventions I recall one in particular.
When the Bill to abolish the feudal system was going through the new
Scottish Parliament in the winter of 1999-2000, it came close to being
hijacked by those who argued, inexplicably and incoherently, that the
publicinterestin land was represented by the Crown and that, accordingly,

to bring off than before. For example, now that death certificates are no longer to be
sent to the Register, a husband could assert that his wife was dead and proceed to
sell the matrimonial home. A compliant or careless solicitor might be all too willing to
accept that the survivorship clause in the title had been triggered. Also on this point,
see Wightman (n 36).

70 Or property law. As Robert has been given to lament, he had become the last professor
of “conveyancing” in Scotland.
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the feudal link to the Crown must be preserved. Extraordinary as this
view was, it gained the support of a number of MSPs on the parliamentary
committee, the Justice and Home Affairs Committee, which was charged
with considering the Bill. Robert was called by the Committee to give oral
evidence. What happened next is captured in the following extract from
the Official Report for the morning of Tuesday 9 November 1999:"

Pauline McNeill: I presume that you heard the discussion before you came
to the table. It was suggested that we spell out the rights that the Crown
would retain, particularly in relation to public interest. Do you have a view
on that?

Professor Rennie: Yes. We are dealing with a bill to abolish —I emphasise that
word - the feudal system. It makes no sense to abolish the feudal structure
and retain the paramount superiority of the Crown. If that happens, we
will not have abolished the feudal system. The bill will have to be radically
altered if that is the case ... At the moment, the Crown cannot intervene in a
feudal dispute between a vassal and a superior in Bishopbriggs. One cannot
appeal to the Crown, as it has no role to play in the current feudal system. As
I'understood the discussion — I have to say that I might not have understood
it all - a new and enhanced role for the Crown was proposed. That role
would still be tied to some form of paramount feudal superiority.

Pauline McNeill: So you are not interested in retaining any aspect of public
interest? Who would represent the public interest in land issues?

Professor Rennie: Currently, as feudal superior, the Crown does not
represent the public interest.

The Convener (Roseanna Cunningham): Are you saying that currently,
there is no public interest, in that sense?

Professor Rennie: Not in the feudal system. The Crown exercises the public
interest through the Government.

Maureen Macmillan: Can you see any practical benefits in Robin Callander’s
proposals?

Professor Rennie: Frankly, I cannot see any benefits.

This trenchant defence convinced the doubters. No one could have done it
better. When the Committee came to report a month later, it summarised
Robert’s evidence and added that, while “some members believe that

71 Scottish Parliament, Official Report, Justice and Home Affairs Committee, 9 Nov 1999,
cols 365-66.
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there is — or should be — some sort of public interest in land ... we all
agree that retaining the Crown as paramount superior is not the way to
address that issue.””? And so in this way the full abolition of the feudal
system — the basis of all the property-law reforms that were to follow —
was secured. It was, I fancy, Robert’s reference to Bishopbriggs that made
the difference.

72 Justice and Home Affairs Committee, Stage 1 Report on the Abolition of Feudal Tenure etc
(Scotland) Bill (SP Paper 44, 1999) vol 1 para 17.






3. A Puzzling Case about
Possession

Lord Hope of Craighead

One of Robert Rennie’s skills as an academic commentator was to identify
cases that were worth drawing attention to because he thought that
something might have gone wrong. Not infrequently he did this by means
of an article in the Scots Law Times. One such case which was the subject of
an article which he wrote in 1994 is Hamilton v McIntosh Donald Ltd.! It was
a case about an area of rough peat moss in Aberdeenshire known as the
Moss of Balghuarn, part of a larger area known as Portlethen Moss. There
were no buildings on it, and it was not in use for any kind of agriculture.
It was just scrub land, which one might have thought was of no real value
to anybody. It was also not fenced off, so anyone who wanted to could get
access to it. As so often in cases of this kind, nobody paid much attention
to what, if anything, was going on there or to whom the land belonged.
The landowner was doing nothing to show to anyone who might have had
a competing title that the land belonged to him. As far as the defenders
who did have a competing title were concerned, there was no reason to
think that objection would be taken if they were to make use of the land for
their own purposes. That was the situation which, after the expiry of the
prescriptive period, gave rise to a dispute about its ownership. On the one
hand there was Mr Hamilton, who had a recorded title to the area of land
but was making no use of it. On the other were the defenders, whose titles

1 1994 SC 304. Professor Rennie’s article, “Possession: Nine Tenths of the Law,” was
published in 1994 SLT (News) 261.

© Lord Hope of Craighead, CC BY 4.0 http://dx.doi.org/10.11647/OBP.0056.03
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were derived from a disposition which had been granted in favour of one of
their predecessors a non domino. It was habile to include the dominium utile
of the disputed area. But the defenders needed to rely on the operation of
prescriptive possession under section 1 of the Prescription and Limitation
(Scotland) Act 1973 if they were to defeat the claim to ownership of Mr
Hamilton.

The defenders succeeded in persuading the Lord Ordinary, Lord
Prosser,? that various activities which had taken place over the area on their
behalf or with their authority during the relevant period were enough to
establish that they had a right of ownership. They were also successful in
the Inner House, where the Second Division, by a majority (Lord Murray
dissenting) held that there was just sufficient evidence of the necessary
prescriptive possession to entitle the defenders to succeed, in the absence
of any challenge by the pursuer or any adverse possession by him during
that period. But, on any view, it was a narrow case. It might have gone
either way. Both Lord Justice Clerk Ross and Lord Wylie, who constituted
the majority, expressed hesitation in coming to the opinion that the Lord
Ordinary had reached the correct conclusion on the evidence that was
before him.? Lord Murray agreed that the case was a very narrow one. But
in his view there was insufficient evidence to enable the necessary inference
to be drawn.*

There were two features about the case that attracted Professor Rennie’s
attention. The first was the fact that the evidence about possession which
the judges other than Lord Murray accepted was, as he put it,° “absolutely
minimal.” It amounted to little more than some seasonal rough shooting
which took place mainly on Saturdays, and some dumping of rubbish
which took place on and off throughout the year and on only a small part
of the disputed area. Other actions such as three weeks’ peat cutting and
the carrying out of ground investigation work in relation to proposed road
works were not in themselves sufficient because they were localised and
transient. But they were held by the majority to point in the same direction
as an assertion of ownership rights by the defenders. The second was a
point of more general interest. It was about the risks to which the owner
of a piece of scrub land of this kind was exposed by a party claiming

2 1994 SLT 212.

3 1994 SC 304 at 329H per the Lord Justice Clerk and at 334A per Lord Wylie.
4 Ibid at 333G.

5 1994 SLT (News) 261 at 264.
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prescriptive possession of it on the basis of a disposition that was granted
a non domino, if all that was needed to make good that claim were acts of
the kind that were regarded as sufficient in this case. Of course, the owner
of an estate extending to thousands of acres could not be expected to pace
round the estate every week or month looking for evidence of possession
by other parties. But the implication of this decision was that a failure to
keep an eye on what was going on there, however minimal, could have
unfortunate consequences. As Robert Rennie put it at the end of his article,
with a characteristic turn of phrase, landowners needed to be vigilant “lest
there be a land rush based on all manner of queer goings on in the middle
of the night designed to establish possession.”® He did not, one gathers,
approve of the decision.

I was attracted to his article by one other comment that appears at the
end of it. There had, it seems, been a suggestion that the case might go to
the House of Lords. “If so,” said Professor Rennie, “it will be interesting
to see what their Lordships will make of it.”” Remarks of that kind always
excite interest. As it happened, the case did not go to the House of Lords
after all. So their Lordships never had a chance to deal with the case. There
was no further appeal. But the question, what their Lordships would have
made of the case, is still worth a second look, even after an interval of more
than twenty years.

There are two preliminary points that need to be made before one looks
at the substance. The first is that the issue between the parties was, at least
at first sight, an issue of fact rather than one of law. As Professor Rennie
himself recognised,® in such cases there is always a natural reluctance on
the part of the appellate court to interfere with a view which has been
formed on the evidence by the judge who has heard it. In this case that
point is strengthened by the fact that there were concurrent findings of fact
both at first instance and in the Inner House. This means that the hurdle
that would have had to have been overcome in the House of Lords was that
much greater. This leads to the second point. As the decision was always
bound to turn on the particular facts and circumstances, it would appear
that there was no real principle of law flowing from the decision. In 1994
an appeal to the House of Lords (and now, to the Supreme Court) was
available as of right. It would not have been necessary to obtain permission,

6 Ibid at 265.
7 Ibid at 265.
8 Ibid at 264.
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as will be required when section 117 of the Courts Reform (Scotland) Act
2014 is brought into force.’ The test for permission is whether the case raises
a question of general public importance which is appropriate for further
consideration on appeal. Given these two preliminary points it seems to
me to be most unlikely that permission would have been given either by
the Inner House or the House of Lords, had it been necessary at that time.
But, writing as he was in 1994, Robert Rennie did not have to trouble with
that point. So the question what their Lordships would have made of the
case was not an idle one. There would have been no procedural obstacle in
the way of an appeal.

Of course, these two preliminary points would not have disappeared just
because the appeal would have to proceed as an appeal as of right. There is
no shortage of cases where, both in the House of Lords and in the Supreme
Court of the United Kingdom, their Lordships have made it clear that it
would be a misuse of the right of appeal to bring cases there which turned
purely on their own facts and raised no issue of general public importance
at all.’’ But from time to time cases which at first sight seemed to have
nothing to be said for them at all have turned out, on further examination,
to raise points of real interest." As this was a Scottish case, everything
would be likely to have depended on whether the two Scottish Law Lords
found something in the appeal that caught their interest. That is especially
so as the issue was one about property law, as to which the laws on either
side of the border are so different. That having been said, cases about loss
of title to land to acts of competing possession through inadvertence are
not unknown in the English courts. So, if they had been interested in the
case, the Scottish Law Lords would not have found it difficult to carry their
colleagues with them to the point of at least listening to the argument and
then trying to make something of the case when it come to the point of
writing a judgment.

The two Scots Law Lords who were sitting on the Appellate Committee
of the House of Lords in 1994 were Lord Keith of Kinkel and Lord Jauncey
of Tullichettle. I had not yet reached the House of Lords, so I do not have
much of a feeling for what they would have made of the case if they had had
to deal with it. It is possible that counsel would have been able to persuade

9  Courts Reform (Scotland) Act 2014, section 117.

10 See, e.g., Wilson v Jaymarke Estates Ltd [2007] UKHL 29, 2007 SC (HL) 135; Uprichard v
Scottish Ministers [2013] UKSC 21, 2013 SC (UKSC) 219.

11 See, e.g., Ritchie v Lloyd [2007] UKHL 9, 2007 SC (HL) 89.
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them that it did raise an issue that was worth further consideration. On
the other hand, they might well have felt that there were no grounds on
which they could properly interfere with the decision of the Inner House.
In that event their judgment would not have added anything of interest
to what had already been said by the judges in the Court of Session. It
can be assumed that their attention would have been drawn to Professor
Rennie’s article. But I think that is unlikely that his name would have
meant anything to either Lord Keith or Lord Jauncey. They came from a
generation of judges who paid little attention to the views of the academic
branch of the profession, and it can be assumed that they would have
adopted that approach in this case too. Speculation as to what they would
have made of his comments is, for this reason, a rather sterile exercise. But
my impression, much as I admired and respected both of them, is that they
were not inclined to push out the frontiers of the law beyond its established
boundaries. So I think that the chances of their reversing the decision of the
Inner House must be regarded as rather slim. In that situation Mr Hamilton
was probably wise not to take the case any further.

So I would prefer to assume that I would have been sitting on the
Appellate Committee when the appeal reached the House, and that my
colleague from Scotland on the committee would have been Lord Rodger
of Earlsferry. There are several reasons for thinking that this is a happier
assumption to make. Like Alan Rodger, I welcomed the opportunity to
explore issues of Scottish private law whenever they came our way when
we were sitting in London. In our experience, there was not infrequently
something i