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1. Law, Culture, and Industry

Toward a History of Intellectual Property
for Visual Works in the Long
Nineteenth Century

Marie-Stéphanie Delamaire and Will Slauter

The nineteenth century witnessed a series of revolutions in the
production, circulation, and reproduction of images. Thanks to changes
in printing and imaging technology and shifts in the practices of artists,
publishers, and photographers, images became more readily available,
in a wider range of media than ever before. Working in the new field
of lithography, artists produced portraits, landscapes, caricatures,
and depictions of events done ‘on the spot’, which were distributed
quickly and cheaply. The development of photography led to the
circulation of radically new forms of images such as daguerreotypes,
ambrotypes, tintypes, cartes-de-visite, and stereographs. The quest to
reproduce paintings and photographs spurred numerous experiments
with printing techniques and photomechanical processes; meanwhile,
a ‘mechanical turn’ in sculpture led producers and artists to invent
materials and practical machines for the mass production of their
work.! Engravings became a common feature in books, magazines, and
newspapers, profoundly affecting the experience of reading.

1 The impact of industrialization on nineteenth-century sculpture remains an under-
explored area in the history of art and visual culture. In England, new materials
such as fired artificial stone — also known as ‘Coade Stone” — were widely used in
architecture and sculpture in the Georgian era. See Caroline Stanford, ‘Revisiting the
Origins of Coade Stone’, The Georgian Group Journal, XXIV (2016), 95-114. For U.S.

© 2021 Delamaire and Slauter, CC BY 4.0 https://doi.org/10.11647/OBP.0247.01
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The circulation of images across various formats and media,
and the ways in which such circulation can transform the viewing
experience, have generated considerable interest among specialists of
art history and visual culture.? But the role that intellectual property
laws played in shaping the production and dissemination of visual
works has received far less attention. The increasing ease with which
images circulated often went hand-in-hand with a desire —on the
part of artists, publishers, collectors, and others — to exert some form
of control over that circulation. The title of this book, Circulation and
Control, evokes this tension, which has often been at the heart of debates
about the ownership, reproduction, and appropriation of creative works
envisioned as a form of intellectual property. Although other areas of law
have undeniably had an impact on the circulation of images (censorship
and obscenity law immediately come to mind), the essays in this book
are concerned with intellectual property (IP), a broad area of law whose
most well-known branches are copyright, patent, and trademark.? In the

artists’ interest in mechanical means of reproduction, see Albert TenEyck Gardner,
Yankee Stonecutters: The First American School of Sculpture 1800-1850 (New York:
Columbia University Press for the Metropolitan Museum of Art, 1945), especially
Chapter 6: ‘The Ingenuous Yankee Mechanic, or the Statuary Business’, pp. 52-56.

2 A rich scholarship has explored the impact of nineteenth-century technology on
theories and practices of vision. Jonathan Crary’s influential monographs, Technigues
of the Observer: On Vision and Modernity in the Nineteenth Century (Cambridge, MA:
MIT Press, 1992) and Suspensions of Perception: Attention, Spectacle, and Modern Culture
(Cambridge, MA: MIT Press, 1999) have been fundamental for our understanding
of the historical conditions of viewing in the modern era, combining a subjective
model of visual experience with the disciplinary and standardizing forces of
industrialization. For an overview of the historiography of nineteenth-century
visual culture, see The Nineteenth-Century Visual Culture Reader, ed. by Vanessa
Schwartz and Jeannene Przyblyski (New York and London: Routledge, 2004). For
a historiography in the American context, see Frangois Brunet, ‘Introduction: No
Representation without Circulation’, in Circulation, ed. by Frangois Brunet (Chicago:
Terra Foundation for American Art/University of Chicago Press, 2017), pp. 10-39,
as well as the other essays in that volume. See also Patricia Mainardi, Another World:
Nineteenth-Century Illustrated Print Culture (New Haven: Yale University Press,
2017).

3 On obscenity and censorship in particular, see Law and the Image: The Authority of
Art and the Aesthetics of Law, ed. by Costas Douzinas and Lynda Nead (Chicago:
University of Chicago Press, 1999); and Amy Werbel, Lust on Trial: Censorship and
the Rise of American Obscenity in the Age of Anthony Comstock (New York: Columbia
University Press, 2018), https://doi.org/10.7312/werb17522. Other areas of
IP include trade secrets, industrial design rights, geographic indications, and
traditional cultural expressions. Major histories of IP that treat the period covered
by the present volume include: Brad Sherman and Lionel Bently, The Making of
Modern Intellectual Property Law: The British Experience, 1760-1911 (Cambridge:
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visual arts, IP laws have often been looked to as a means of exerting
some kind of control, such as by reserving the exclusive right to display
or reproduce a work of art, or by licensing the right to use a particular
technical process for making or duplicating visual works. Yet the history
of such efforts has so far received relatively little scholarly attention,
especially compared to the history of copyright for books and other
printed texts.*

With contributions by scholars in law, art history, the history
of publishing, and specialists of painting, photography, sculpture,
and graphic arts, this book considers the multifaceted relationships
between IP laws, artistic practices, and business strategies that shaped
the production and circulation of images in the United States, the
United Kingdom, and one of its colonies (New Zealand) during the
‘long’ nineteenth century. Many of the essays in this volume explore
contested rights to make and sell copies or reproductions of visual
works, to reproduce their design in a new format or medium, or to make
what are now called ‘derivative works’ (that is works directly inspired
by a copyrighted work, such an illustration from a famous novel). In this
respect, the area of IP law that is given the most attention in this volume
is copyright. However, patent law is also considered by two of the essays,
which explore how individuals and groups attempted to use patents to
protect photographic processes and the designs of sculptures. Although
art’s relationship to trademark law is not addressed here, recent work
has explored how designers and firms looked to trademark law as a
mechanism for controlling the reproduction of images, not least for
advertising posters produced through the new medium of lithography.®

Cambridge University Press, 1999); Adrian Johns, Piracy: The Intellectual Property
Wars from Gutenberg to Gates (Chicago: University of Chicago Press, 2009), https://
doi.org/10.7208/chicago/9780226401201.001.0001; Isabella Alexander, Copyright
Law and the Public Interest in the Nineteenth Century (Oxford: Hart Publishing, 2010),
https://doi.org/10.5040/9781472565013; Oren Bracha, Owning Ideas: The Intellectual
Origins of American Intellectual Property, 1790-1909 (Cambridge: Cambridge
University Press, 2016), https://doi.org/10.1017/9780511843235; Stina Teilmann-
Lock, The Object of Copyright: A Conceptual History of Originals and Copies in Literature,
Art and Design (London: Routledge, 2016), https://doi.org/10.4324/9781315814476.

4 There are some recent exceptions. See the section entitled ‘Existing Studies and New
Lines of Inquiry” later in this chapter.

5  See, for example, Amanda Scardamaglia, ‘A Legal History of Lithography’, Griffith
Law Review, 26 (2017),1-27, https://doi.org/10.1080/10383441.2017.1310011. On the
intersection of copyright law and design law, see the essays in The Copyright /Design
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Indeed, it should be mentioned at the outset that our volume
makes no claim to exhaustively cover the full gamut of IP law during
this formative period, nor does it adequately treat the immense range
of creative productions that might be considered under the umbrella
of art and visual culture. As research progresses, it may be possible
to write a succinct history of IP legislation and case law as it affected
various branches of the visual arts. The collaborative project that led
to this volume has, however, a different aim: to bring together an
interdisciplinary group of scholars from law and the humanities — as
well as specialists of nineteenth-century art and visual culture based
in museums and libraries — to produce a series of case studies that
examine interactions between artistic practices, business strategies, and
questions of IP as they emerged throughout the nineteenth century.®
A mix of disciplinary backgrounds and expertise enables us to better
understand the interactions between law, culture, and industry, and to
better appreciate the specific factors that made different conceptions of
IP in visual works seem relevant (or not) to various artists, distributors,
and collectors of artworks. In short, we endeavor to consider how artistic
practices and legal norms shaped each other. In that respect, this book
builds on an interdisciplinary approach to the history of IP that does not
limit itself to changes in legislation and judicial interpretation, but also
considers the development of cultural norms and business practices that
individuals and groups used in an effort to exert some degree of control
over the conditions of copying and reuse of creative works.”

Interface: Past, Present and Future, ed. by Estelle Derclaye (Cambridge: Cambridge
University Press, 2018), https://doi.org/10.1017/9781108182676.

6  The topics and methodological approaches that are explored in the individual
chapters, as well as gaps in coverage that readers may identify, result in part from
the way the project proceeded. The editors of the present volume issued a call for
papers in 2016 for a conference on the general theme of ‘Images, Copyright, and the
Public Domain in the Long Nineteenth Century’, which was held at the Winterthur
Museum, Garden & Library in the spring of 2018. In part because of restrictions
related to funding and in part owing to our own institutional affiliations, we limited
the geographic scope to the United States, the United Kingdom, and its colonies
during the nineteenth century. We received many more proposals than we possibly
could have accommodated, but did our best to include a mix of professional and
disciplinary backgrounds among the contributors, and to cover a range of artistic
fields. Some of the gaps that we identified at the first conference were filled by
soliciting new contributions in advance of a second meeting, held in Paris in 2019,
but certain areas remain under-represented.

7 Important touchstones in the development of this approach include The Construction
of Authorship: Textual Appropriation in Law and Literature, ed. by Martha Woodmansee
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This introductory chapter will begin by offering an overview of some
of the period’s major developments in artistic media and visual culture.
It will then survey existing scholarship on the history of intellectual
property by considering the small but growing literature on copyright
for visual works in relation to the much larger historiography on
copyright for printed texts. Finally, it will discuss the structure and main
themes of the volume. Like the other contributors to this book, we have
written with a broad audience in mind. While some readers may be
more familiar with the legal scholarship than with the history of art and
visual culture, others may be well-versed in the history of technology or
the art market but not as familiar with legal concepts and sources. With
such differences in mind, we have included a broad range of references
in the notes.®

New Visual Media and Artistic Practices

One of the defining features of the nineteenth century is how science,
technology, and industry produced new visual media, transforming
artistic processes of creation and conditions of viewing. Building on
recent developments in chemistry, new media such as lithography and
photography produced images that created new visual experiences
of the world with representations ranging from the fine arts to the
documentation of people, events, landscapes, and natural or scientific
phenomena. Lithography (derived from the Greek for ‘writing on a
stone’) was developed in Germany by a playwright, Alois Senefelder, at
the end of the eighteenth century. A planographic printing process based
on the principle that water and oil do not mix, lithography entailed the
direct drawing of a design with a greasy medium on a limestone slab.
Using the properties of gum arabic and acid to affix the image on the

and Peter Jaszi (Durham, NC: Duke University Press, 1994); Privilege and Property:
Essays on the History of Copyright, ed. by Ronan Deazley, Martin Kretschmer
and Lionel Bently (Cambridge: Open Book Publishers, 2010), https://www.
openbookpublishers.com/product/26/; and Johns, Piracy.

8  Readers who are less familiar with the abbreviations used in citing legislation
and court decisions may find it useful to consult the Cardiff Index to Legal
Abbreviations, http://www.legalabbrevs.cardiff.ac.uk. Another excellent web
resource for copyright history, which is cited by many of the chapters that follow,
is Primary Sources on Copyright (1450-1900), ed. by Lionel Bently and Martin
Kretschmer, http://www.copyrighthistory.org/cam/index.php.
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stone, the lithographer then inked the stone and passed it through a
flat-bed press, transferring the design to the paper.’

The design process in lithography, once mastered, was faster than
intaglio engraving or etching, and produced an infinitely greater number
of copies. These qualities made lithography an ideal medium for the
dissemination of reproductions of artworks to an expanding consumer
public, the topic explored in Erika Piola’s contribution to this volume.
Additionally, the hand-drawn quality of a lithographic image was one of
the technique’s defining characteristics. Allowing the direct transfer of a
design from stone to sheet of paper, lithography created what was first
conceived as a multiplicity of autographic originals. Artists produced
a wide range of images, including portraits, landscapes, social and
political caricatures, scenes of everyday life, and depictions of events,
such as fires and steamboat accidents. Lithographs could be produced
with a virtually infinite print run as long as the stone itself was properly
maintained. It is this latter feature that positioned the medium at the
forefront of the transformations taking place in the printing industry,
and which contributed to the rise of mass visual culture. Making the
quick and cheap publication of images possible, lithography could
respond to the latest event or talk of the town and lead to a variety
of unauthorized reproductions — a practice that seems to have been
rampant in the United States."

9  Simple in principle, lithography was a demanding technique and a chemical form
of printing that entailed the production of new materials and tools in order to
obtain a satisfactory image. See Michael Twyman, ‘The Process of Lithography
and the Technique of Drawing on Stone’, in Twyman, Lithography 1800-1850: The
Techniques of Drawing on Stone in England and France and their Application in Works of
Topography (London, New York, and Toronto: Oxford University Press, 1970), pp.
61-163. The problems of achieving a consistent, good quality lithographic paper
that would remain mechanically and chemically stable in printing was a major
difficulty, especially when the nascent art form of lithography met the developing
technology of the paper machine in the early decades of the nineteenth century. See
Marie-Stéphanie Delamaire and Joan Irving, ‘Fine or Commercial Lithography? A
Reappraisal of Fanny Palmer’s Prints Published by Currier & Ives’, in Laid Down on
Paper: Printmaking in America 1800 to 1865, ed. by Caroline Sloat (Gloucester, MA:
Cape Ann Museum, 2020), pp. 41-44.

10 See Erika Piola, ‘Drawn on the Spot: Philadelphia Sensational News-Event
Lithographs’, in Philadelphia on Stone: Commercial Lithography in Philadelphia, 1828—
1878, ed. by Erika Piola (University Park: Pennsylvania State University Press,
2012), pp. 177-200; and Elizabeth Hodermarsky, ‘The Kellogg Brothers’ Images of
the Mexican War and the Birth of Modern-Day News’, in Picturing Victorian America:
Prints by the Kellogg Brothers of Hartford, Connecticut, 18301880, ed. by Nancy Finlay
(Hartford: Connecticut Historical Society, 2009), pp. 73-83.
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Chromolithography, an extension of the medium to color printing,
was developed towards the end of the 1830s. It involved multiple stone
drawings, each printed with one colored ink. In contrast to lithography,
which found rich creative terrain both in the fine and commercial arts,
chromolithography became the dominant medium of commercial
printing, and served particularly well firms specializing in the production
of advertisements, product labels, etc. Some firms, like L. Prang and
Company in Boston, improved on the methods of chromolithography
to produce high quality reproductions of paintings which imitated not
only the colors of the original work but also its texture and the surface of
the painter’s brush strokes. These reproductive prints became known as
‘chromos’. They were so perfect in their imitation of the original paintings
that they not only sparked debates about the merits of art reproduction
in artistic circles but also led to the singularization of ‘chromo’ as a
specific category for copyright protection in the US Copyright Act of
1870.1

Photography, a means of producing an image based on the chemistry
of silver, was developed through the application of recent discoveries in
chemistry, combined with the use of materials that had long been part
of artistic practice, such as the portable camera obscura, a light-tight
box equipped with a lens that projects an image of the outside world
onto its interior wall. The first commercially successful photographic
process, the daguerreotype, produced a stable unique positive image on
a silver-coated copper plate brought out by exposure to light in a camera
obscura. In 1839, the daguerreotype was given free circulation by the
French Government’s purchase of Louis-Jacques Mandé Daguerre’s
process, leading to its popularity beyond national borders. Around
the same time, William Henry Fox Talbot in England used sensitized
paper for his photographic experiments. His technique, patented in
1841, created a negative that could be used to make multiple identical

11 Jay T. Last, The Color Explosion: Nineteenth Century American Lithography (Santa Ana,
CA: Hillcrest Press, 2005); Peter Marzio, The Democratic Art: Pictures for a Nineteenth-
Century America: Chromolithography 1840-1900 (Fort Worth, TX: Amon Carter
Museum, 1979); Michael Twyman, A History of Chromolithography: Printed Colour
for All (New Castle, DE and London: Oak Knoll Press/British Library, 2013). On
the relationship between chromolithography and copyright see Robert Brauneis,
‘Understanding Copyright’s First Encounter with the Fine Arts: A Look at the
Legislative History of the Copyright Act of 1870’, Case Western Reserve Law Review,
71 (2020), 585-625.
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positive prints. Talbot’s negative process made it possible to envision a
photograph as a multiple rather than a single original. At the crossroads
of art and science, photography transformed the status of an image as
representation: its seemingly indexical relationship to the world brought
aboutanew framework for the discourse on objectivity and truth in visual
representation.'”? But as Shannon Perich’s chapter in this book suggests,
the history of photographic practices and materials was also shaped by
patent claims and licensing deals. Unlike Talbot’s calotype, Daguerre’s
process was widely publicized and its use unimpeded by patent claims.
In the United States, various efforts by inventors and photographers to
claim exclusive rights over new inventions or improvements on existing
processes were part and parcel of the cultural and material history of
photography in the nineteenth century.

In parallel with the development of lithography and photography,
wood engraving generated an immense number of images produced
through a combination of artistic talent, technological innovation, and
mechanical operations. Thomas Bewick developed the wood-engraving
technique in Britain at the end of the eighteenth century. In contrast to
woodcuts, which used the plank of the wood and traditional wood-
carving tools, Bewick used an engraver’s burin to carve the end grain of
the wood, resulting in small but highly-detailed images. Wood-engraved
blocks could be printed together with texts and became part and parcel of
the industrialization of the publishing industry in the nineteenth century,
driving the expansion of the illustrated press. With the development
of stereotyping and electrotyping processes that duplicated a relief-
printing matrix, the matrices of individual wood engravings could be
reproduced on metal and sold to other publishers, creating a secondary
market for images. Focusing on illustrated newspapers, Thomas Smits’s
contribution to this volume explores the business opportunities and
legal challenges involved in the transnational trade in wood engravings
depicting current events.

While photography initially appeared ill-suited to the large-scale
production of images, two crucial technical developments turned it into
a medium that was well-adapted to the visual industry: the invention

12 There are numerous references for this idea, but see especially Frangois Brunet, The
Birth of the Idea of Photography, trans. by Shane B. Ellis (Cambridge, MA: MIT Press,
2019) [originally published in French as La naissance de I'idée de photographie (Paris:
Presses universitaires de France, 2000) ].
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of a transparent support for the photographic image, which enabled
its transfer onto a sensitized printing matrix (woodblock, lithographic
stone, or metal plate), and the development of a mass-produced
sensitized paper. Photomechanical processes, or the production of a
printing matrix with the help of a photographic image, were a major
interest of the printing industry early on, finding applications in all
areas of visual culture, from the illustrated press to fine art publishing.
Photogravure, which involved the transfer of a photograph onto an
intaglio plate, combined the fine tonal gradations of a photograph and
the rich material qualities and stability of an intaglio print. Intaglio
engravings were costly to produce and thus often used for the high-
quality reproduction of a work of art. By contrast, wood engravings were
relatively cheap to produce. The illustrated press started transferring
photographs to wood blocks for engraving in the late 1850s, a process
initially known as photoxylography. The transferred image was manually
cut using the original sketch or photograph as a guide. Later, the relief
line block process used a sensitized gelatin that hardened with light and
required less manual intervention. Both processes preceded the half-
tone by several decades and gave the image departments of illustrated
magazines and newspapers many opportunities to appropriate and
adapt existing photographs or wood engravings for their purposes. The
artists who transferred the image to the block were free to alter its size
and orientation, or to work from fragments of several images, which
could be rearranged or combined into an entirely new composition."
In the photographic studio, the development of prints on albumen
paper, an improvement on Talbot’s salted paper negative, played a
critical role in the rise of commercial photography, leading to the
development of two characteristic products of the nineteenth century:
the carte-de-visite and the stereoscopic view. Introduced in 1851 by

13 Gerry Beegan, ‘The Mechanization of the Image: Facsimile, Photography, and
Fragmentation in Nineteenth-Century Engraving’, Journal of Design History, 8 (1995),
257-275, https://doi.org/10.1093 /jdh/8.4.257; Estelle Jussim, Visual Communication
and the Graphic Arts: Photographic Technologies in the Nineteenth Century (New York:
R. R. Bowker & Co., 1974); Tom Gretton, ‘Reincarnation and Reimagination: Some
Afterlives of Géricault’s “Raft of the Medusa” from c. 1850 to c. 1905’, and Marie-
Stéphanie Delamaire, ‘De 1'utilisation de la peinture d’histoire dans le cartoon
politique américain (1865-1876)’, in Limage recyclée, ed. by Georges Roque and
Luciano Cheles, special issue of Figures de I'art: Révue d’études esthétiques, 23 (2013),
77-94; 95-109.
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Louis-Désiré Blanquart-Evrard, albumen paper allowed for a much
better reproduction of details, which was particularly well adapted to
the collodion glass negative. Most importantly, albumen paper could
be manufactured on an industrial scale. Albumen prints soon became
the most widely-used means of producing a photographic print. Cartes-
de-visite were typically full-length portraits printed on albumen paper
and pasted onto a paper board the size of a visiting card. They became
immensely popular. Portraits of celebrities in particular sold by the
thousands to people of widely different backgrounds and means. They
were often collected and stored together with family portraits in albums.
Stereoscopic views, or stereographs, were pairs of photographs of the
same subject taken with a two-lens camera. When viewed with a device
that also included two lenses, eye-distance apart, a single image of
startling depth appeared, creating a new virtual experience of the world.
Stereographs, which are discussed in Will Slauter’s chapter, encouraged
the viewer’s mental projection into the realm of representation, be it a
tableau vivant, an exotic locale, a military encampment, or an international
exhibition.!*

Nineteenth-century technological developments not only led to
the genesis of radically new (and often cheap) types of images. They
also affected the production and consumption of older artistic media
such as painting and sculpture, and accompanied new sorts of visual
experiences that became more common and accessible: art exhibitions,
fairs, performances, panoramas, lantern-slide shows, sightseeing and
window shopping all became essential features of nineteenth-century
cultural life. Public exhibitions of paintings, often shown together with
drawings, lithographs, photographs, watercolors, and sculpture, took
place at mechanics’ institutes, athenaeums, art-union galleries, local and
international fairs, theaters, photographic studios, frame-makers and
print-sellers” shops, and other venues. Viewing a painting often went
hand-in-hand with being offered a subscription to its intaglio engraving,
reading about it and looking at its wood-engraving reproduction in an
illustrated newspaper, or finding it in another medium at the print shop.
Similarly, the experience of seeing a famous marble sculpture such as

14 There is a considerable body of literature on cartes-de-visite and stereographs. See
Anne McCauley, Industrial Madness: Commercial Photography in Paris 1848-1871
(New Haven: Yale University Press, 1994); and the references in Chapter 5 of the
current volume.
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Hiram Powers’s The Greek Slave — further discussed in Karen Lemmey’s
chapter — was often mediated by graphic reproductions, industrially
produced replicas in plaster, or newly-developed ceramic processes like
Parian ware.

This proliferation of art objects and reproductions was noted by
writers, publishers, and artists — the latter often finding out about an
unauthorized replica by seeing it for sale in a shop. Some commentators
decried the danger of blurring the distinctions between an artist’s
creative genius present in the original work and a soulless, mechanically-
produced copy. Others applauded what they called the democratization
of art enabled by reproductions, and the shift from an art world
supported by elite patronage to one rooted in the marketplace. At the
same time, as imaging and printing technologies expanded, so did the
markets and networks for the distribution of their products. Although
artists and publishers sometimes expressed concern about a lack of
control over the uses and reuses of their works, they also benefited from
the exponential growth in markets for visual works. This growth was
supported by informal networks connecting dealers and publishers
across national borders and oceans, and by European and American
imperial expansion. Consequently, the visual arts and experiences that
emerged out of nineteenth-century urban culture impacted and reached
a more socially, ethnically, and racially diverse range of people than
ever before. Yet as the markets for visual works grew across regional,
national, and imperial boundaries, the ability of artists, owners of
artworks, and subjects (such as sitters in paintings or photographs) to
control the circulation of a given work and the commercial exploitation
of it became more uncertain.

Existing Studies and New Lines of Inquiry

Thehistory of intellectual property is a growing interdisciplinary field that
attracts scholars from law, the humanities, and the social sciences.'®> The
history of copyright in particular has benefited from cross-disciplinary

15 The International Society for the History and Theory of Intellectual Property
(ISHTIP) was founded in 2008, with the literary scholar Martha Woodmansee and
the legal scholar Lionel Bently as the first executive directors. ISHTIP holds annual
workshops that bring together scholars from a range of disciplines interested in the
historical and theoretical aspects of IP. The programs of these workshops, available
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exchanges among legal scholars, literary historians, and specialists of
the history of printing and publishing. Such cross-fertilization has had a
lasting impact on how the history of copyright for books and other printed
texts is understood, and provides an important source of inspiration for
the current volume. Lyman Ray Patterson’s classic book Copyright in
Historical Perspective (1968) drew upon research by bibliographers and
historians of printing to chart the transition from the system of licensing
and royal privileges in early modern England to the first copyright
statutes on both sides of the Atlantic in the eighteenth century.”® The
literary scholars Martha Woodmansee and Mark Rose offered pioneering
studies of the construction of authorship that connected debates about
literary property to the commercial practices of the book trade in the
eighteenth century.”” More direct collaboration between literary scholars,
book historians, and law professors working in this area was promoted by
the gatherings organized by Woodmansee and Peter Jaszi that led to their
co-edited volume, The Construction of Authorship: Textual Appropriation in
Law and Literature (1994). Major works by John Feather, Adrian Johns,
William St Clair, and others offered historical studies of copyright and
piracy that foregrounded the cultural norms, business strategies, and
rivalries that determined which books were produced where, and how
unauthorized (but not necessarily illegal) reprints affected access to
culture and knowledge.” Studying disputes over exclusive rights (such
as copyright) has also revealed power struggles among communities
over questions of appropriation, as well as important forms of cultural
and political resistance, as Phillip Round’s work on Native American
printing and book cultures has shown."

at https://www.ishtip.org, provide an indication of the range of work being
undertaken in this field.

16 Lyman Ray Patterson, Copyright in Historical Perspective (Nashville: Vanderbilt
University Press, 1968).

17 Martha Woodmansee, ‘The Genius and the Copyright: Economic and Legal
Conditions of the Emergence of the “Author’”, Eighteenth-Century Studies, 17 (1984),
425-448, https://doi.org/10.2307/2738129; Mark Rose, Authors and Owners: The
Invention of Copyright (Cambridge, MA: Harvard University Press, 1993).

18 John Feather, Publishing, Piracy and Politics: An Historical Study of Copyright in Britain
(London: Mansell, 1994); William St Clair, The Reading Nation in the Romantic Period
(Cambridge: Cambridge University Press, 2004); Johns, Piracy. See also Peter
Baldwin, The Copyright Wars: Three Centuries of Trans-Atlantic Battle (Princeton:
Princeton University Press, 2014).

19  Phillip Round, Removable Type: Histories of the Book in Indian Country, 1663—-1880
(Chapel Hill: University of North Carolina Press, 2010).
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The slow and contentious process of establishing international
copyright agreements during the nineteenth century, and the recurring
problem of cross-border ‘piracy’(the term was often used even in
situations where the reprinting was not illegal) became an important
topic of study for literary historians such as Melissa Homestead and
Meredith L. McGill, as well as for legal scholars such as Catherine Seville
and Robert Spoo.?” More generally, several generations of scholarship at
the crossroads of book history and copyright history have revealed the
value of studying the law in relation to the organizational structure of the
book trade and shifts in the practices of writers, publishers, and readers.
Such work has highlighted how, in many circumstances, copyright
statutes and their judicial construction mattered less than the cultural
norms and trade customs that individuals and groups established
(or sought to establish) in an effort to regulate the production and
circulation of texts.” It is therefore necessary to study how law, culture,
and business shaped one another, and to think of the history of IP as a
history of norms and practices, rather than solely a history of legislative
and judicial developments.

This book focuses on the visual arts in the nineteenth century, a topic
which has not hitherto benefited from as much interdisciplinary inquiry
into the relationships between IP, cultural norms, and business practices
as has the realm of printed texts. But like writers, artists were concerned

20 James J. Barnes, Authors, Publishers and Politicians: The Quest for an Anglo-American
Copyright Agreement 1815-1854 (Columbus: Ohio State University Press, 1974);
Meredith L. McGill, American Literature and the Culture of Reprinting, 1834-1853
(Philadelphia: University of Pennsylvania Press, 2003); Melissa Homestead,
American Women Authors and Literary Property, 1822-1869 (Cambridge: Cambridge
University Press, 2005); Melissa Homestead, ‘American Novelist Catharine
Sedgwick Negotiates British Copyright, 1822-1857", Yearbook of English Studies, 45
(2015), 196-215; Catherine Seville, The Internationalisation of Copyright Law: Books,
Buccaneers and the Black Flag in the Nineteenth Century (Cambridge: Cambridge
University Press, 2009); and Robert Spoo, Without Copyrights: Piracy, Publishing, and
the Public Domain (Oxford: Oxford University Press, 2013).

21 For an overview of the vast literature that lies at the crossroads of copyright law
and book history, see Meredith L. McGill, ‘Copyright and Intellectual Property: The
State of the Discipline’, Book History, 16 (2013), 387-427, https://doi.org/10.1353/
bh.2013.0010. The history of copyright for non-book forms of print, such as
contributions to newspapers and periodicals, have also begun to receive more
attention. See Copyright Law and Publishing Practice in the Nineteenth-Century Press,
ed. by Will Slauter, special issue of Victorian Periodicals Review, 51 (2018), 583-737;
and Slauter, Who Owns the News? A History of Copyright (Stanford, CA: Stanford
University Press, 2019).
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with the relationship between their creative work and what preceded it;
they were also interested in their work’s future prospects and their own
posterity as creators. Painters, sculptors, graphic artists, and architects
took steps to ensure that their work continued to live in various forms
and media. In order to shape the circumstances in which their creations
were made public, they collaborated with or disputed with their peers,
art institutions, patrons who sat for portraits, collectors who owned
their work, and printmakers and publishers who reproduced it. They
worried about such questions as who had the right to display or copy
their work, in what circumstances, and in what format, medium, or
manner. They lobbied for new legislation or initiated lawsuits to defend
what they believed to be their rights over the products of their creative
labor. In these endeavors, creators did not always present a unified
front. Additionally, their concerns often collided with those of other
stakeholders — be it a competitor, the purchaser or commissioner of an
artwork, or the sitter in a portrait — over questions of ownership in an
object and its “design’, or the right to control reproductions of a person’s
likeness.

The relative paucity of scholarship that examines legal questions
raised by the copying and reproduction of artworks in relation to
commercial and artistic practices is all the more surprising given the
fundamental role that imitation, emulation, copying, originality, and
influence have long played in artistic discourse and practice, as well
as in the foundational texts of art history. Artists and writers have
employed various concepts to characterize the subtle and complex
relationships that connect a work of art to its antecedents. Mimesis,
imitation, emulation, and copying are terms usually associated with the
early modern period in Europe and the writings of Roger de Piles, Denis
Diderot, and Johann Joachim Winckelmann. Originality, reproduction,
influence, plagiat, appropriation, translation, citation, repetition,
replication, and détournement are all terms associated with prolific
modern and post-modern artistic discourse and practices located in the
interconnected and global art world that resulted from European and
North American colonial expansion in the eighteenth and nineteenth
centuries.” Originality, a notion that indexes the artist’s subjectivity

22 For a recent discussion of these concepts over various geographical areas and
periods, see Georg Baselitz et al., ‘Notes from the Field: Appropriation: Back Then,
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and authorship in the work of art, gained traction in European and
North American artistic practices over the course of the nineteenth
century, the period examined in this book. This concept tended to focus
attention on an individual artist’s agency at the expense of the structure
of the art world with its studios, institutions, and exhibition practices,
its patronage system, and its expanding consumer market with links
to the printing and publishing trades. Necessarily embedded in a
dialectical relationship with its opposite — be it reproduction, copy, or
replica — originality not only constituted itself in artist’s studios and
literary and aesthetic discourse, but also in the way creators, patrons,
and business partners negotiated and articulated their rights over visual
representations. These aesthetic and commercial developments shaped
discussions of copyright reform, leading to the notion of originality
being incorporated into the language of copyright statutes. In the United
Kingdom, for example, the Fine Arts Copyright Act of 1862 explicitly
protected ‘original’ drawings, paintings, and photographs, affirming
a statutory threshold of ‘originality” that would necessarily lead to
debates about what constituted an ‘original” photograph, for example.”

Although the role that artists, their patrons, and business partners
played in shaping legal norms — and how such norms interacted with
artistic creation during this period — have remained on the margins
of art historical inquiries, this book builds upon a small but growing
literature on the topic. In the contemporary art world, the seemingly
boundless circulation of images that has accompanied the rise of new
media in recent decades has led to new practices and critical inquiries
centered on creative reuses and transformations. Interest in how

In Between, and Today’, The Art Bulletin, 94 (2012), 166-186. This series of short
essays written by specialists of various fields foregrounds the fundamentally
appropriative and transformative nature of artistic creation, and therefore the critical
importance of specific approaches and conditions in which artists have utilized and
positioned their own creative practice vis-a vis what preceded them. Only one of
the contributions in this series evokes the regulatory power of intellectual property
law, and the way it signals connections between the aesthetics and politics of culture
in today’s global art world.

23 Ronan Deazley, ‘Commentary on Fine Arts Copyright Act 1862’, in Primary Sources
on Copyright, ed. by Bently and Kretschmer, http://www.copyrighthistory.org/
cam/tools/request/showRecord?id=commentary_uk_1862. As Deazley notes, the
1814 Sculpture Copyright Act had contained the phrase ‘new and original’. On
these questions, see also the more recent work by Elena Cooper cited later in this
chapter.
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copyright law affects artists’ practices and legacies was one of the
motivations for a 2002 volume edited by Daniel McClean, a specialist
of art and cultural property law, and Karsten Schubert, a contemporary
art dealer and publisher. Titled Dear Images: Art, Copyright, and Culture,
the volume also included two chapters on the nineteenth-century UK,
as well as a historiographic essay by Kathy Bowrey that began with the
following observation: “The history of copyright has overwhelmingly
been concerned with literature and not art’.?* Since that time, a number
of important articles and book chapters have appeared, by both legal
scholars and historians of art and photography, treating various aspects
of the history of copyright for engravings, maps, and photographs.®
Some of these studies were related to an AHRC-funded web resource
launched in 2008 entitled Primary Sources on Copyright (1450-1900).%
This indispensable open-access site features primary sources (including
statutes, proposed bills, reported court opinions, and polemical
literature such as pamphlets) from several countries, as well as scholarly
commentaries that situate the documents in their historical contexts.
Members of the editorial team of Primary Sources on Copyright, along
with other scholars in law and the humanities, also produced Privilege

24  Dear Images: Art, Copyright and Culture, ed. by Daniel McClean and Karsten Schubert
(London: Ridinghouse/ ICA, 2002); Kathy Bowrey, ‘Who’s Painting Copyright’s
History?’, in Dear Images, ed. by McLean and Schubert, pp. 257-274 (p. 257). In
the same volume, see the essays by Lionel Bently, ‘Art and the Making of Modern
Copyright Law’ (pp. 331-351); and Simon Stokes, ‘Graves’ Case and Copyright in
Photographs’(pp. 108-121). See also Artist, Authorship, and Legacy: A Reader, ed. by
Daniel McClean (London: Ridinghouse, 2018); Simon Stokes, Art and Copyright
(Oxford: Hart Publishing, 2003); and Art and Law: The Copyright Debate, ed. by
Morten Rosenmeier and Stina Teilmann (Copenhagen: DJ@F Publishing, 2005).

25 David Hunter, ‘Copyright Protection for Engravings and Maps in Eighteenth-
Century Britain’, The Library 6™ ser. 9 (1987), 128-147, https://doi.org/10.1093/
library/s6-1X.2.128; Ronan Deazley, ‘Commentary on the Engravers’ Act (1735)’,
in Primary Sources on Copyright ed. by Bently and Kretschmer, http://www.
copyrighthistory.org/cam/tools/request/showRecord?id=commentary_uk_1735.
Photography is by far the subject that has received the most attention. See Ronan
Deazley, ‘Struggling with Authority: The Photograph in British Legal History’,
History of Photography, 27 (2003), 236-246, https://doi.org/10.1080/03087298.2003.
10441249; Anne McCauley, ““Merely Mechanical”: On the Origins of Photographic
Copyright in France and Great Britain’, Art History, 31 (2008): 57-78, https://doi.
org/10.1111/j.1467-8365.2008.00583.x; Kathy Bowrey, ““The World Daguerreotyped:
What a Spectacle!” Copyright Law, Photography and the Economic Mission of
Empire’, in Copyright and the Challenge of the New, ed. by Brad Sherman and Leanne
Wiseman (Alphen aan den Rijn, The Netherlands: Wolters Kluwer, 2012), pp. 11-42.

26 Primary Sources on Copyright, ed. by Bently and Kretschmer, http://www.
copyrighthistory.org.
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and Property: Essays in the History of Copyright (2010), a wide-ranging set
of essays covering several countries and time periods.” Though most
of the essays focus on printed texts, three of them do explore copyright
in relation to the visual arts. Moreover, the general approach of that
volume — which studies copyright law in relation to social norms,
cultural developments, and business practices— was an important
inspiration for this book.?®

Another milestone was reached in 2018, when two major book-
length studies of the history of copyright for art appeared: one, by the
art historian Katie Scott, focuses on early modern France, and reveals the
interplay between art theory, royal institutions, the economy of the print
trade, and notions of IP in the visual arts.?” The other, by the legal scholar

27  Privilege and Property, ed. by Deazley, Kretschmer, and Bently, https://www.
openbookpublishers.com/product/26. The essays by Ronan Deazley, Frédéric
Rideau, and Katie Scott discuss selected aspects of the history of artistic copyright.
Since then, other important collections on the history of copyright have appeared,
including Copyright and Piracy: An Interdisciplinary Critique, ed. by Lionel Bently,
Jennifer Davis, and Jane C. Ginsburg (Cambridge: Cambridge University Press,
2010), https://doi.org/10.1017 /cbo9780511761577, which includes essays by Daniel
McClean and Jonathan Griffiths on copyright’s relationship to the contemporary
art market; and Research Handbook on the History of Copyright Law, ed. by Isabella
Alexander and H. Tomas Gémez-Arostegui (Cheltenham: Edward Elgar, 2016),
https://doi.org/10.4337/9781783472406, which includes an important essay
by Elena Cooper, ‘How Art was Different: Researching the History of Artistic
Copyright’ (pp. 158-173).

28  As the editors of the volume state in the introduction: ““Copyright law” needs to be
understood as having been only one mechanism for the articulation of proprietary
relationships: other legal norms (personal property, contract, bailment), and, more
interestingly, other social norms, allowed for systems of ascription and control,
flows of money, as well as the transfer and sharing of ideas and expression.
Copyright history is not just another branch of positive law’. Martin Kretschmer,
with Lionel Bently and Ronan Deazley, ‘The History of Copyright History: Notes
from an Emerging Discipline’, in Privilege and Property, ed. by Deazley, Kretschmer
and Bently, pp. 1-20 (p. 6).

29 Katie Scott, Becoming Property: Art, Theory and Law in Early Modern France (New
Haven: Yale University Press, 2018). Specialists of the sixteenth and seventeenth
centuries have revealed that efforts to control the circulation of visual works have
a long history. David Landau and Peter Parshall, The Renaissance Print, 1470-1550
(New Haven: Yale University Press, 1994) is essential reading on the topic. See in
particular the study of the origins of the reproductive print in the fourth section of
the book, entitled ‘From Collaboration to Reproduction in Italy’. See also Caroline
Karpinski, ‘Preamble to a New Print Typology’, in Coming About: A Festschrift for
John Shearman, ed. by Lars Jones and Louisa Matthew (Cambridge, MA: Harvard
University Art Museums, 2001), pp. 375-379; Lisa Pon, Raphael, Diirer, and
Marcantonio Raimondi: Copying and the Italian Renaissance Print (New Haven: Yale
University Press, 2004); and Paper Museums: The Reproductive Print in Europe 1500—
1800, ed. by Rebecca Zorach and Elizabeth Rodini (Chicago: The David and Alfred
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Elena Cooper (who is also a contributor to the present volume), covers
the United Kingdom from the mid-nineteenth century through the
early twentieth century.® Scott’s study shows that the complex system
of royal and corporate privileges that developed in France between the
sixteenth and eighteenth centuries was grounded in conceptions of
artists’ rights and obligations as formulated in art theory, at the academy,
and in artists” studios. Evolving notions of imitation, emulation, and
invention are crucial to this history. Importantly, Scott shows that the
notion of intellectual property that emerged in the entanglement of
privilege, artistic discourse, and commercial practice in France became
so closely tied to the identity of the artist that this property could not
be easily alienated with the sale of the artwork. Scott’s book reveals the
eighteenth-century roots of a fundamental question that works of art
raised as artists envisioned the status of their work as property: whether
the intellectual property in the work of art was independent of the
possession of the material work itself. This question also preoccupied
artists in Britain and North America during the period; Marie-Stéphanie
Delamaire’s chapter in the present volume highlights how it motivated
Gilbert Stuart’s attempts to control the reproduction of his iconic portrait
of George Washington in the United States.

Like Scott, Cooper also situates the development of legislation and
case law in relation to cultural, aesthetic, and commercial trends. Her
account of the lobbying that ultimately led to the 1862 Fine Arts Copyright
Actin the United Kingdom — and the debates about copyright reform that
continued for several decades after 1862 — highlights the different and
sometimes conflicting interests of individuals and groups representing
various fields of artistic endeavor. Sculptors, painters, engravers, print
sellers, and photographers often had different ideas about what
copyright should protect, and these ideas reflected economic interests
and institutional connections, as well as the aesthetic and political ideals
that these groups sought to promote.

Smart Museum of Art, the University of Chicago, 2005). It is important to note,
however, that the notion of a ‘reproductive print’ itself is a modern concept, coined
by Franz Wickhoff in 1899, and denotes a late nineteenth-century development.
Franz Wickhoff, ‘Beitrage zur Geschichte der Reproducirenden Kiinste: Macantons
Eintritt in den Kreis Romischer Kiinstler’, Jahrbuch der kunsthistorischen Sammlungen
des allerhdchsten Kaiserhauses, 20 (1899), 181-194.

30 Elena Cooper, Art and Modern Copyright: The Contested Image (Cambridge: Cambridge
University Press, 2018), https://doi.org/10.1017/9781316840993.
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Cooper shows that in order to understand the convoluted path that
copyright for visual works took in the nineteenth and early twentieth
centuries, it is crucial to examine the complex and evolving relationships
among the different groups that made up the art world, including the
role of art patrons and collectors (whose interests were not always
aligned with those of artists), public galleries (which sought to broaden
public access to art), and publishers, whose arrangements with artists
and disputes with rivals fundamentally shaped the debates, litigation,
and legislative lobbying that took place during the period.*' Cooper and
Marta Iljadica, in their jointly-authored contribution to this volume,
extend this line of analysis by reconstructing the different interests of
architects, painters, photographers, and the public, revealing how and
why architects failed to achieve the sort of copyright protection they
sought. Cooper’s monograph, building on articles and chapters by legal
scholars such as Lionel Bently and Ronan Deazley and art historians
such as Anne McCauley, has helped to elucidate the development of
copyright law for artistic works in nineteenth-century Britain. The
present volume includes several new essays on Britain and one of its
colonies, New Zealand. These chapters explore aspects that have received
less attention, such as protection for architecture and illustrations of the
news, as well as the experiences of women and indigenous people as
creators or subjects of protected works.

In the case of the United States, the other main country under
consideration here, the existing literature on art and intellectual
property is far more limited. Major studies, such as Oren Bracha’s book
on the history of IP in the United States, have acknowledged some of
the challenges faced by those who sought protection for artistic works
under a copyright regime built around notions of literary authorship
and the commercial practices of the book trade.® Recently, Robert
Brauneis has taken a closer look at the legislative history of the 1870
Copyright Act, which extended protection to drawings, paintings, and
sculpture (photography was protected under a separate statute passed
in 1865).% As Brauneis shows, it was not inevitable that works of fine art
would simply be assimilated into the existing framework of copyright

31 Cooper, Art and Modern Copyright; and Cooper, ‘How Art was Different’.
32 Bracha, Owning Ideas, pp. 88-93, 120-123.
33 Brauneis, ‘Understanding Copyright’s First Encounter with the Fine Arts’.
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law; among the proposals for artistic copyright in the years leading up
to the 1870 act, some would have recognized the specific concerns of
artists by introducing different rules and procedures than those already
existing for printed texts.

Much of the existing scholarship on the history of copyright for
artistic works has been produced by legal scholars, who have considered
the relationship between literary and artistic copyright and the extent
to which the visual arts challenged existing legal frameworks and
thereby influenced the overall history of copyright. As Cooper put it,
‘Contests over nineteenth-century images, in presenting the law with
new questions and different changing technological, commercial, and
aesthetic contexts, resulted in powerful, varied and rich debates about
the concept or “image” of copyright’.** The notion that visual works were
different from texts, and that distinct genres of art should be subject to
specific copyrightrules, was expressed onnumerous occasions during the
nineteenth century.® The world of art raised new questions and pushed
policy debates in unforeseen directions. In particular, the relationships
among artists working in different media, with different aesthetic ideals
and institutional affiliations, and the different business models that they
developed, led to different sorts of legal and commercial arrangements
to those that existed for literary works. The development of IP norms
for visual works was therefore related to, but also sometimes in tension
with, the history of copyright for printed texts.

In the world of books, the exclusive right to print and sell a particular
work had long been seen by publishers as a means of protecting their
investments in producing and distributing the book. The business
was based on selling multiple printed copies of the author’s work.
The economics of image circulation were often quite different, and
business strategies evolved in important ways during the period under
consideration in this volume. First, the rise of mass visual culture
led to a profound transformation of print culture as the acquisition
and publication of images became an increasingly important part of
book and periodical publishing. Rose Roberto’s chapter on illustrated
reference books, Thomas Smits’s chapter on illustrated newspapers,

34  Cooper, Art and Modern Copyright, p. 249.
35 See Cooper, ‘How Art Was Different’; and Brauneis, ‘Understanding Copyright’s
First Encounter with the Fine Arts’.
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and Oren Bracha’s chapter on the textual and visual iterations of the
bestselling novel Ben-Hur explore, each in their own way, the shifting
relationships among printed texts, visual culture, and copyright law.
Second, the relationship between a work of art’s value and its publication
was also changing during the nineteenth century as a result of far-
reaching transformations that affected the national and international
art market and the expansion of art’s consumer base to various groups
whose interests did not necessarily coincide.* One of the major changes
that affected the art market was the growing importance of a group of
buyers and collectors who came from a new social class: an increasingly
rich and powerful middle class that supplanted traditional patronage
(royalty, aristocracy, and state commissions) and brought with them a
new speculative outlook on art buying and collecting.?”

Cooper’s study of the British context that led to the 1862 Fine Arts
Copyright Act elucidates how some of these concerns affected the
relationships among the different groups that constituted the British

36 The commodification of the fine arts has long been seen as a fundamental shift
happening in Europe and the United States during the middle decades of the
nineteenth century, a shift theorized by influential writers in the last century. Walter
Benjamin, in his Arcade Project, not only brought to the fore the new conditions of
art production but also elaborated on the new accessibility of the visual arts to the
masses, and what he saw as the consequent loss of ‘aura’ in the original work of
art. Recent studies by art historians interested in mass visual culture and business
practices have refined our understanding of this paradigmatic shift and its impact
on artistic value. See Michael Leja, ‘Fortified Images for the Masses’, Art Journal, 70
(2011), 60-83, https://doi.org/10.1080/00043249.2011.10791072; and Michael Leja,
‘Mass Art’, in Encyclopedia of Aesthetics, ed. by Michael Kelly, 2nd ed. (Oxford: Oxford
University Press, 2014), https://doi.org/10.1093 /acref/9780199747108.001.0001.

37 The scholarship on the nineteenth-century art market has recently seen a flurry
of studies based on the application of digital tools and quantitative data. The
online journal Nineteenth-Century Art Worldwide has published several of these
studies. See in particular Pamela Fletcher and Anne Helmreich, with David
Israel and Seth Erickson, ‘Local/Global: Mapping Nineteenth-Century London’s
Art Market’, Nineteenth-Century Art Worldwide, 11  (2012), http://www.19thc-
artworldwide.org/autumn12/fletcher-helmreich-mapping-the-london-art-market;
Diana Seave Greenwald, ‘Colleague Collectors: Project Narrative’, in Diana Seave
Greenwald, with Allan McLeod, ‘Colleague Collectors: A Statistical Analysis
of Artists” Collecting Networks in Nineteenth-Century New York’, Nineteenth-
Century Art Worldwide, 17 (2018), https://doi.org/10.29411/ncaw.2018.17.1.14; and
Agneés Penot, ‘The Perils and Perks of Trading Art Overseas: Goupil’s New York
Branch’, Nineteenth-Century Art Worldwide, 16 (2017), https://doi.org/10.29411/
ncaw.2017.16.1.4; Jan Dirk Baetens, ‘Artist-Dealer Agreements and the Nineteenth-
Century Art Market: The Case of Gustave Cotteaux’, Nineteenth-Century Art
Worldwide, 19 (2020), https://doi.org/10.29411/ncaw.2020.19.1.2.
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art world, and informed debates over intellectual property in the UK at
that time.* Tensions between elite viewers and the masses were equally
important to court cases brought against alleged copyright infringers
during the period. The chapters by Simon Stern and Will Slauter in this
volume hint at some of the tensions between social classes and aesthetic
hierarchies in reproductive media, and at how these tensions played out
in copyright disputes in the UK. Indeed, the technical transformations
that affected the work of art in reproduction not only made a work of art
more accessible to the masses; they also affected the work’s status and
the value associated with an original.*

Authorship in original artworks and reproductions was a layered
concept. A painting often existed in more than one copy — each
version differing from the other in size and small iconographic details.
Additionally, paintings and sculptures (and their reproductions) often
entailed the intervention of more than one hand, as can be seen in Karen

38 Cooper, Art and Modern Copyright.

39 The role of the multiple image and the shifting meaning of originality in nineteenth-
century art has been a rich area of art-historical research for several decades,
particularly but not exclusively in relation to French art. Several scholars have
highlighted how the pervasive phenomenon of repetition associated with the
early modern art world remained undiminished in the nineteenth century, and
flourished both among painters associated with academic institutions and those
of the avant-garde. How such practices continued to thrive in spite of, or rather in
relation to, the development of new modes of art reproduction and the invention of
photography has been explored by Stephen Bann. See Stephen Bann, Parallel Lines.
Printmakers, Painters, and Photographers in Nineteenth-Century France (New Haven:
Yale University Press, 2001); and Bann, Distinguished Images: Prints in the Visual
Economy of Nineteenth-Century France (New Haven: Yale University Press, 2013). See
also Rosalind E. Krauss, The Originality of the Avant-Garde and Other Modernist Myths
(Cambridge, MA: MIT Press, 1985); Richard Shiff, ‘The Original, the Imitation, the
Copy, and the Spontaneous Classic: Theory and Painting in Nineteenth-Century
France’, Yale French Studies, 66 (1984), 27-54, https://doi.org/10.2307/2929861;
and The Repeating Image: Multiples in French Painting from David to Matisse, ed. by
Eik Kahng (Baltimore: The Walters Art Museum, distributed by Yale University
Press, 2007). Some scholars have taken a transnational approach to the topic
in light of the art market’s significant geographic expansion. Several of the mid-
nineteenth-century’s most successful artistic careers depended on their connections
to transnational dealers and publishers who simultaneously operated in Britain,
France, Germany, the Netherlands, and the United States. See Robert Verhoogt, Art
in Reproduction: Nineteenth-Century Prints after Lawrence Alma-Tadema, Jozef Israéls, and
Ary Scheffer (Amsterdam: Amsterdam University Press, 2007); and Marie-Stéphanie
Delamaire, “Woodville and the International Art World’, in New Eyes on America:
The Genius of Richard Caton Woodville, ed. by Joy Peterson Heyrman (Walters Art
Museum, distributed by Yale University Press, 2013), pp. 51-64.
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Lemmey’s contribution to this book. Even though we tend to look at an
engraving after a painting as a derivative image that is not fundamentally
different from a photographic reproduction, its status and place in the
visual economy of the nineteenth century was entirely distinct. Prints
that we call ‘reproductive’ today were then considered translations
of the original painting, and the creative role of the interpreter was
acknowledged in the collaborative authorship at play in its production.
In addition, the fundamental notions of emulation, invention, and
imitation that had dominated artistic theory and practices since the
seventeenth century lost traction over the course of the nineteenth
century. This was a very slow process, in which the industrialized
manufacture of art reproductions only gradually shifted attention to
the dichotomy between originality and creation, on the one hand, and
copy and reproduction on the other. During most of the period covered
by this book, numerous artistic practices of repetition and collaboration
co-existed, and involved a range of practitioners whose livelihood
depended on the production and sales of images based on other works
of art. Their actions raised new questions about the boundaries between
acceptable appropriation and illegitimate copying. Slauter’s chapter in
this volume highlights such a case of questionable appropriation, and in
the process shows how the producer of a tableau vivant stereoscopic view
after a painting envisioned his own artistic creation during an important
transition period in the history of photography and its relation to the
other visual arts.

Another important change was the transnational expansion of
major art dealers and publishers, who did not always adopt the trade
practices and legal frameworks of the countries in which they operated,
and thus introduced new norms and contractual arrangements based
on their own understandings of what constituted ‘property” in a visual
work. The international and colonial dimensions of copyright for artistic
works remains to be studied in more detail, though some of the chapters
in this book do contribute to this area of inquiry. Thomas Smits’s chapter
explores the international trade in illustrations of the news, and the
difficulties faced by those who sought to use existing copyright laws to
claim exclusive rights over images first published in a foreign periodical;
Jill Haley discusses photographic copyright law and commercial
practices in colonial New Zealand; Rose Roberto studies a transatlantic
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partnership between major publishers of illustrated reference works.
Marie-Stéphanie Delamaire examines both the transatlantic context
in which Gilbert Stuart worked and the international origins of the
unauthorized reproductions of his portraits; these were created in
China and shipped to the United States, where they would have
competed directly with Stuart’s own originals. It is nevertheless clear
that the international dimensions of IP norms and practices deserve
further study. Works circulated across national borders. Bilateral
and multilateral copyright agreements (most famously the Berne
Convention from 1886 onward) represented attempts to create effective
international protection, but there has been very little study of how
the various treaties (and the national laws passed in accordance with
those treaties) actually affected the production and circulation of visual
works. The shared customs and business arrangements that creators and
distributors of art works attempted to use to control the cross-border
copying and reuse of visual works also merits further study.

As several of the chapters in this book reveal, the different uses to
which photography was put over time threatened to upset existing
relationships and business models. The history of copyright for
photography in the United States has received a fair amount of attention,
but most of the existing scholarship crystallizes around an 1884
Supreme Court decision involving an unauthorized reproduction (via
lithography) of a photograph of Oscar Wilde by Napoleon Sarony.* The
earlier period, just before and after the passing of the 1865 Copyright Act
Amendment (which extended copyright to photographs in the United
States), has recently begun to attract some attention.*’ Even within

40 The Oscar Wilde case is Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884).
Studies include Jane M. Gaines, Contested Culture: The Image, the Voice, and the Law
(Chapel Hill: University of North Carolina Press, 1991), Chapter 2; Christine
Haight Farley, ‘The Lingering Effects of Copyright’s Response to the Invention of
Photography’, University of Pittsburgh Law Review, 65 (2004), 385-456, https://doi.
org/10.5195/lawreview.2004.10; Justin Hughes, ‘The Photographer’s Copyright:
Photograph as Art, Photograph as Database’, Harvard Journal of Law and Technology
25 (2012), 339-428; Mark Rose, Authors in Court: Scenes from the Theater of Copyright
(Cambridge, MA: Harvard University Press, 2016), Chapter 4; and David Newhoff,
Who Invented Oscar Wilde? The Photograph at the Center of Modern American Copyright
(Lincoln, NE: University of Nebraska Press, 2020).

41 Zvi Rosen has recently located a draft copyright bill dated 1864, which differs
in interesting ways from the law that was ultimately passed in 1865. Zvi Rosen,
“The Forgotten Origins of Copyright for Photographs’, Mostly IP History (blog), 10
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the realm of photography, there is significant space for future work
on how notions of IP were shaped by the practices of photographers,
and several of the contributors to this volume offer new insights in this
area. Shannon Perich, for example, explores a series of attempts to use
patent laws to license photographic processes in nineteenth-century
America, uncovering the strategies of the individuals involved and the
extent to which their actions succeeded or failed. The collective efforts of
photographers to have their rights recognized, and to receive payment
and credit for their work, is examined in Katherine Mintie’s chapter on
American photographers’ struggles against newspaper publishers at the
end of the nineteenth century.

The question of IP in other fields of visual culture, such as painting,
sculpture, architecture, and the graphic arts, has received far less
attention than photography, and this book seeks to help correct that
imbalance. The essay by Delamaire, for example, studies how the
painter Gilbert Stuart responded to unauthorized reproductions of
one of his famous portraits of George Washington to explore emerging
concepts of artistic property in the late-eighteenth and early- nineteenth
centuries. In the realm of sculpture, Karen Lemmey details how several
American artists sought to use design patents to protect and monetize
their work, though not always successfully. Elena Cooper and Marta
Iljadica focus on copyright for architecture, situating efforts by British
architects to secure protection for their buildings in relation to the claims
of painters and other artists to freely portray the urban landscape. And
with respect to prints and lithographs in nineteenth-century America,
Erika Piola highlights the crucial role of lithographic publishers and
other intermediaries such as frame makers and art associations.

October 2017, http://zvirosen.com/2017/10/10/the-forgotten-origins-of-copyright-
for-photographs/. Jason Lee Guthrie has explored how Mathew Brady attempted
to use copyright to protect his photographs of the Civil War. Jason Lee Guthrie, ‘IlI-
Protected Portraits: Mathew Brady and Photographic Copyright’, Journalism History,
45(2019),135-156, https://doi.org/10.1080/00947679.2019.1603053. Beginning in an
even earlier period, Mazie Harris has explored the interplay between photography,
business history, and IP law (both patent and copyright). Mazie M. Harris,
‘Inventors and Manipulators: Photography as Intellectual Property in Nineteenth-
Century New York” (unpublished Doctoral dissertation, Brown University, 2014).
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Structure and Common Themes

In order to draw attention to certain shared themes and preoccupations,
the book is divided into three parts. The first part, titled “‘Who Owns
What?’, spans the period from 1735 (when the first statute extending
copyright protection to engravings was passed in Britain) through the
early twentieth century. The five chapters in this part proceed in roughly
chronological order, but alternate between developments in the British
Isles and in the United States to explore some of the ways that visual
works challenged established frameworks of copyright law. Isabella
Alexander and Cristina S. Martinez examine a court case brought
under the first British statute designed to protect visual works, the
Engravings Act of 1735. The litigation introduced important questions
that continued to be debated during the nineteenth century: what kinds
of works were eligible for protection? Who could qualify as the owner
of the copyright? How would courts interpret terms such as ‘invention’
and ‘design’ in determining a work’s eligibility for copyright and the
scope of protection? The case discussed by Alexander and Martinez
was brought by a woman, Elizabeth Blackwell, in an effort to protect
botanical illustrations after nature, and thus provides an opportunity
to study the complex relationships between gender, creativity, scientific
knowledge, and copyright law.

The case studies featured in Part 1 center on individual creators
and entrepreneurs working in specific media and genres, who acted as
plaintiffs or defendants in litigation aimed at upholding exclusive rights
over a particular work. The arguments of the parties, the published
judicial opinions, and the outcomes of the cases are analyzed not only for
their contribution to copyright doctrine, but also for what these disputes
reveal about contemporary artistic and commercial practices. Focusing
on such disputes uncovers what individual artists and entrepreneurs
thought should be protected by copyright law and why. Litigation was
the exception rather than the rule, since most parties sought to avoid
the expense and trouble of going to court. It should not be assumed
that the positions taken by the parties represent universally-held values
within a given field; indeed, sometimes individuals went to court in an
effort to impose new rules or to obtain legal clarification of principles
that were disputed at the time. But by forcing the parties to articulate
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their claims, such disputes often brought to the surface routine business
practices and cultural norms that might not otherwise be made explicit
if the parties had not felt strongly enough to proceed with litigation and
continue all the way to a judgment. Many disputes were settled out of
court, and therefore left fewer traces in the historical record.

Disputes over partial and trans-media copying are given particular
attention in Part 1, since they raised the fraught question of what
constituted a copy. To take an example from Simon Stern’s chapter, did a
panorama based on the design of a famous painting or engraving count
as an infringing copy, given that the public paid to view the panorama but
did not actually purchase any tangible ‘copy’ of it? In the case analyzed
by Oren Bracha, could the copyright owner of a bestselling novel stop
others from producing a magic lantern show that illustrated scenes from
the novel? The case studies in the first section span almost two centuries,
and much of their value lies in how they contextualize the disputes. But
taken together, they also confirm a general trend of expansion in terms
of the rights of copyright owners — from literal, verbatim copying of
texts to the right to control ‘derivative’” works — such as the magic-
lantern slide show of Ben-Hur at the heart of the dispute in Bracha’s
chapter. However, this history is neither smooth nor linear, since each
new combination of technology, artistic practice, and business strategy
provided an occasion to test the limits of the law, lobby for new forms
of protection, or ignore the law in favor of other shared norms or
commercial arrangements.

Whereas Part 1 focuses on specific disputes, many of which resulted
in court rulings, Part 2, titled ‘Agents of Circulation’, draws attention to
differentindividuals and groups involved in the production, distribution,
and reuse of images. In some cases, commercial arrangements and
rivalries sparked discussions of IP or attempts to obtain legal protection
of some kind. Some of these entrepreneurs, such as the publishers of
illustrated newspapers examined by Thomas Smits, went to court in
an effort to enforce exclusive rights against rivals in their field, only to
find that existing laws were poorly suited to their needs. Others, such
as the major publishers of reference books that feature in Rose Roberto’s
chapter, created international business partnerships in an attempt to
forestall piracy and exploit the market on both sides of the Atlantic.
The makers and distributors of lithographic prints discussed in Erika
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Piola’s chapter did not make systematic use of copyright (some of the
works were registered for copyright while others were not); the art
unions seem to have been more likely to have recourse to copyright,
but this isn't the heart of the story, since what mattered was unions’
role in making reproductions of artworks available to a broad audience
through a membership subscription system.

The chapters in Part 3, ‘Navigating Intellectual Property’, further
explore the interplay of law, artistic practice, and business strategy
by highlighting how individuals and groups dealt with questions of
exclusivity, authorial credit, and control over their works. Some lobbied
for new legislation, either independently or as part of professional
associations, as can be seen in the chapter on architects and painters
by Elena Cooper and Marta Iljadica, and in Katherine Mintie’s chapter
on photographers and newspaper publishers. Other artists tried to take
advantage of existing laws, as the essays by Karen Lemmey and Shannon
Perich on two different types of patents (design patents as applied to
sculpture and utility patents as applied to photographic processes)
reveal. Others went to court to test a new law, as in Jill Haley’s study of
an early photographic copyright suit in New Zealand; here the litigation
exposed interesting questions about the rights of photographic subjects
and the emergence of a celebrity culture surrounding the indigenous
Maori people.

Further research is needed on the interactions between artistic
practices, IP laws, and the commercialization of artworks, not only
in the countries covered here, but in other parts of the world and
the connections among them. Our approach was not to commission
a series of essays on designated topics by known specialists to be as
comprehensive as possible. Rather, we organized two international
conferences in 2018 and 2019 in an effort to identify emerging research
in this area and to encourage individual scholars to develop essays
based on their own expertise. Given this process, the shape of the
volume reflects a number of common concerns that emerged from
our discussions, while simultaneously offering a range of individual
perspectives and examples that we hope will inspire further research
in this exciting field.
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WHO OWNS WHAT?
IMAGES AND COPYRIGHT LAW






2. The First Copyright Case under
the 1735 Engravings Act

The Germination of Visual Copyright?

Isabella Alexander and Cristina S. MartineZ!

Introduction

In 1735, the British Parliament passed the world’s first copyright statute
in relation to visual works of art: the Engravings Act, commonly known
as Hogarth’s Act due to the role played by the famous artist in its
enactment. William Hogarth was also involved in the first court case
to invoke the Act’s protection, Blackwell v. Harper (1740); however, he
played a supporting role in that litigation, as a mere witness. The central
character, one of the plaintiffs and the artist whose works were copied,
was Elizabeth Blackwell. This legal suit, brought by Elizabeth and her
husband, Alexander, in the Court of Chancery against a number of
prominent London printsellers was not only the first case to invoke the
protection of the Engravings Act 1735 but also the first copyright case
with a woman plaintiff involving works created by a female artist. It
was also the first case to grapple with the question of whether there
was a threshold of creativity that would qualify a work for protection

1 The authors wish to thank Stéphanie Delamaire and Will Slauter for their invitation
to participate in this volume. They also wish to thank Tomds Gémez-Arostegui
for his feedback as well as invaluable assistance in locating and accessing primary
source material, participants at the IP in the Trees Seminar at Lewis & Clark Law
School (2019), and Oren Bracha for reading an early draft of this paper and for his
helpful suggestions.
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by copyright law, through a consideration of the meaning of the word
‘invention’”.

Elizabeth was a highly unusual litigant. Her creative labor gave rise
to the property rights in question but, as a married woman, she was
in principle unable to own property or bring legal proceedings under
the doctrine of coverture. Moreover, as a married woman with scientific
aspirations rather than a professional (male) engraver embedded in
the artistic community, she was hardly the kind of author to whom the
Act’s drafters had foreseen offering protection. Furthermore, the artistic
works being litigated were not the imaginative engravings envisioned
by the statute’s proponents but botanical illustrations — works ‘copied
from nature’. Elizabeth’s works therefore tested the applicability of the
very first law for the protection of images, establishing a key precedent
for its future application and determining the legal fate of botanical
illustrations.

This chapter explores the case of Blackwell v. Harper in detail,
drawing on the legal archival record to investigate how the law was
interpreted and applied, and uncovering the historical legal and
social background against which the case was brought. It focuses in
particular on the two unusual aspects of the case noted above. The first
of these is its distinct subject matter, which threw into question the
kinds of engravings that the Act was intended to protect. For reasons
which are explained below, the court was required to interpret the
meaning of the word “invention’, opening up the potential for conflict
between the way the concept was understood in the world of art
and the way it would be understood in the world of law. The second
remarkable aspect is the plaintiff herself, Elizabeth Blackwell, one of
only a handful of women to become involved in copyright litigation in
the period. A detailed examination of Elizabeth’s role therefore allows
us to reflect on the gendered nature of copyright law, and to trace it
back to the very earliest statutes and decided cases. It also requires
consideration of how a woman exercised artistic, intellectual, and
commercial agency in the male-dominated society and competitive
marketplace of eighteenth-century Britain.

We start by briefly setting out the background to the 1735 Act,
including its relationship to the Statute of Anne, and its key provisions.
We then consider how ‘invention” was understood by artists and their
patrons in the mid-eighteenth century. Next, we narrate how Elizabeth



2. The First Copyright Case under the 1735 Engravings Act 41

came to produce A Curious Herbal, the volume containing her botanical
illustrations, and explore the social and legal contexts in which she
was operating, before turning to the litigation itself. Finally, we reflect
upon what a case that lies at the intersection of gender, authorship,
and art can tell us about the development of copyright law in the
visual domain.

The Statutory Background: The Statute of Anne (1710)
and the Engravings Act (1735)

The Statute of Anne, which entered into force in April 1710, created
a statutory copyright for books, lasting fourteen years from first
publication, with a possible second term of fourteen years if the author
was still alive at the expiration of the first.> The right was held by the
author of the work in question and, if infringed, the infringer would
be liable for forfeitures and penalties. These remedies were dependent
upon the book being registered before publication in the register
book of the Company of Stationers.> Importantly, it was not necessary
to be a member of the Stationers” Company to register a book, which
represented a sharp distinction from prior practice.*

Prints published as or within books would probably have been
protected by the provisions of the Statute of Anne. Individual prints
were sometimes registered at Stationers” Hall as well.” Yet clearly, there
remained a gap in protection for prints. In 1735, William Hogarth

2 Act for the Encouragement of Learning, by Vesting the Copies of Printed Books in
the Authors or Purchasers of Such Copies, during the Times therein mentioned, 8
Anne c. 19 (1710) (hereafter Statute of Anne).

3 Statute of Anne, s.2.

4  See H. Toméds Gémez-Arostegui, ‘The Untold Story of the First Copyright Suit
Under the Statute of Anne’, Berkeley Technology Law Journal, 25 (2010), 1247-1350
(pp. 1254-1257).

5  Malcolm Jones, in a study of the Stationers” Registers from 1562-1656, states that
‘the number of prints as opposed to books recorded in the Registers is trivial — less
than one per cent of all entries — and yet, for all that, there are well over 300 such
“prints”’. Malcolm Jones, ‘Engraved Works Recorded in the “Stationers’ Registers”,
1562-1656: A Listing and Commentary’, The Volume of the Walpole Society, 64 (2002),
1-68 (p. 1). A similar study for the eighteenth century has yet to be made, but a few
examples indicate that the practice of recording prints was still employed. This is
the case of Reverend John Watson who, in 1761, registered two copperplates — The
South East View of the Town of Halifax and A South East Prospect of Halifax Church — and
later published a book, also registered at Stationers” Hall, which incorporated them.
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and six fellow engravers presented a petition to Parliament asking for
protection against ‘divers Printsellers and Printers” who had lately too
frequently taken the liberty of copying, printing and publishing ‘great
Quantities of base, imperfect, and mean, Copies and Imitations.” The
other six artists (George Lambert, Isaac Ware, John Pine, George Vertue,
Joseph Goupy, and Gerard Vandergucht) were also prominent engravers
of the time. A bill was introduced and passed through both Houses of
Parliament, receiving Royal Assent on 15 May 1735. The new Act gave
exclusive printing rights to any person who ‘shall invent and design,
engrave, etch or work in Mezzotinto or Chiaro Oscuro |[...] any historical
or other print’ for a term of fourteen years from first publication. It also
protected anyone who ‘from his own Works and Invention shall cause
to be designed and engraved, etched or worked in Mezzotinto or Chiaro
Oscuro, any historical or other Print or Prints’.” Anyone who copied and
engraved, etched or printed any such print without the consent of the
owner, or who knowingly sold or imported such a print would be liable
to forfeit the plates, the printed sheets, and the sum of five shillings
for every print found in their custody. The plates and prints would be
destroyed, while the money would be shared between the King and
the person bringing the action.® The penalties would not, however, be
incurred by a person who had purchased the plates from the original
proprietor and sought to print from them.” This provision seems
designed to clarify that copyright did not pass automatically with the
physical copper plates, while allowing those who may have purchased
plates intending to print from them to do so without fear of legal action.
In other words, that person would receive a copyright license rather
than an assignment.'

6  Journal of the House of Commons, 22, p. 364. See also Ronan Deazley, ‘Commentary
on the Engravers’ Act (1735)’, in Primary Sources on Copyright (1450-1900), ed. by
Lionel Bently and Martin Kretschmer, http://www.copyrighthistory.org/cam/
tools/request/showRecord?id=commentary_uk_1735.

7 An Act for the encouragement of the Arts of Designing, Engraving and Etching
Historical and other Prints, by vesting the Properties thereof in the Inventors and
Engravers, during the Time therein mentioned 1735 (8 Geo II ¢.13) (hereafter

Engravings Act 1735).
8 1Ibid,s.1.
9 Ibid., s.2.

10 Ronan Deazley, On the Origin of the Right to Copy: Charting the Movement of Copyright
Law in Eighteenth-Century Britain (1695-1775) (Oxford: Hart Publishing, 2004), p.
93, https://doi.org/10.5040/9781472563064.
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The phrasing of the Act was unclear in several respects. Two of these
would require interpretation by the court in Blackwell v. Harper. One
question related to the information that needed to be included on each
print in order to claim the penalties under the Act. The 1735 Act did not
replicate the requirement in the Statute of Anne that works be registered
at Stationers’ Hall. That requirement represented a point of continuity
for the book trade that dated back to the licensing era, but there was no
parallel practice for the print trade. Instead, the more common practice
was to insert the name of the engraver on each print, and it was this
practice that was adapted for inclusion in the Engravings Act. The Act
thus set out that the date of protection would ‘commence from the Day
of first publishing thereof, which shall be Truly engraved, with the
name of the Proprietor on each Plate, and printed on every such Print
or Prints"."!

A second issue was the role to be played by the words ‘invention’
and ‘design’ in limiting the type of engravings to which the Act applied.
Timothy Clayton, in his description of Hogarth'’s role in the passing of
the Act, emphasizes the word ‘design’, stating that ‘[t]he Act protected
only designers who published their own prints’.'? Yet, paying close
attention to the phrasing and punctuation of the Act, it would appear to
require the proprietor of a print to have invented and either designed, or
engraved, or etched or worked the print in Mezzotinto or Chiaro Oscuro.
The Act thus seems to offer protection mainly to ‘inventors’ — but
what did this mean and, for our purposes, could it cover botanical
illustrations, copied from nature? Was an ‘inventor’ the same as a
‘designer’, as Clayton assumes? The question is difficult because it
requires a consideration of whether ‘invention” and ‘design’ meant the
same thing to the engravers whose works were the subject of the Act as
it did to the court enforcing it. Before we turn to the court’s approach to
this question, it is therefore important to consider how artists, engravers
and printsellers would have interpreted the terms ‘invention’ and
‘design’ in the mid-eighteenth century.

11 Engravings Act 1735, s.1.
12 Timothy Clayton, The English Print 1699-1802 (New Haven and London: Paul
Mellon Centre for Studies in British Art & Yale University Press, 1997), p. 87.
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The Meaning of Invention and Design

The first point to observe in the 1735 Act is the sheer number of times
that the words ‘invention” and ‘design” appear as well as their different
combinations, including ‘arts of designing’, ‘invented and engraved’,
‘invent and design’, ‘from his own works and invention’, and ‘shall
cause to be designed and engraved’. The use of these terms and their
Latin abbreviations on prints varied (for example, invenit or invent for
the person who conceived the image, sculpt or sculpsit for the engraver,
and delint, delt or delineavit for the person who created the drawing). It
is of interest to note that Hogarth employed some of these Latin forms
in early works — The Lottery (1724) has ‘Willm. Hogarth Invt. et Sculpt.
inscribed within the image itself; Perseus Rescuing Andromeda is lettered
at the lower right “‘WH fecit’ (WH has made); and his series A Harlot’s
Progress (1732) sees the inscription ‘invt. pinxt. et sculpt.’;'* but after the
passing of the Act, Hogarth’s phrases and formulae are more consistently
provided in English, as if moving away from the continental tradition.
This can be seen in the series of A Rake’s Progress (1735), ‘Invented
Painted Engrav’d & Publish’d by Wm. Hogarth” as well as in Plates I and
II of the Analysis of Beauty (1753), ‘Designed, Engraved, and Publish’d by
Wm. Hogarth’; and in the subscription ticket Crowns, Mitres, Maces, Etc.
(1754), ‘Design’d, Etch'd & Publish’d by Wm. Hogarth’, amongst others.™*
Did Hogarth use the words ‘Invented” and ‘Designed” interchangeably
or with discretion? These examples and the wording of the Act itself
reveal the complex underpinnings behind each of these terms from both
a legal standpoint and the perspective of art theory. As the art historian
Katie Scott has observed, the word ‘invention’ refers to some ‘slippery
concepts”.”®

13 Digital images are available from the Lewis Walpole Library, Yale University: The
Lottery (1724), lwlpr26065a, https:/ /findit.library.yale.edu/catalog/digcoll:4048164;
Perseus Rescuing Andromeda, Iwlpr26106b, https://findit.library.yale.edu/catalog/
digcoll:4048363; A Harlot's Progress, Plate 2, lwlpr22339, https://findit.library.yale.
edu/catalog/digcoll:2807169.

14 Digital images are available from the Lewis Walpole Library, Yale University: A
Rake’s Progress (1735), Plate 1, lwlpr22206, https://findit.library.yale.edu/catalog/
digcoll:2808268; Analysis of Beauty (1753), Plate 1, Iwlpr22275, https://findit.library.
yale.edu/catalog/digcoll:2808334, and Plate 2, lwlpr22276, https://findit.library.
yale.edu/catalog/digcoll:2808335; Crowns, Mitres, Maces, Etc. (1754), lwlpr15021,
https://findit.library.yale.edu/catalog/digcoll:2782448.

15 Katie Scott, Becoming Property: Art, Theory, and Law in Early Modern France (New
Haven and London: Yale University Press, 2018), p. 247.
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In law, invention could refer to the kind of new mechanical or
chemical process that might be the subject of a patent, but in relation
to copyright for literary works protection was linked to an act of
authorship that was not mechanical. In 1720, counsel for the plaintiff in
Burnett v. Chetwood argued that a translation was not an infringement
under the Statute of Anne because ‘the translator may be said to be
an author, in as much as some skill in language is requisite thereto,
and not barely a mechanic art, as in the case of reprinting in the same
language’.’ The concept of inventiveness was also specifically used by
courts making decisions in relation to literary copying.'” For example,
in the 1740 decision of Gyles v. Wilcox, Lord Hardwicke observed that
‘abridgments may with great propriety be called a new book, because
not only the paper and print, but the invention, learning and judgment
of the author is shewn in them’.’®

The debate surrounding the division between mind and hand (or
intellectual rather than manual labor) first emerged in the Renaissance,
and the use of the word ‘design’ in the Engravings Act 1735 might very
well stem from the Renaissance concept of disegno. The Italian painter
and biographer Giorgio Vasari writes in The Lives that disegno ‘is none
other than a visible expression and declaration of the inner concept and
of that which one has imagined and fabricated in the mind’."” For Vasari,
however, the expression of a thought (invention) also necessitated
manual ability (execution), and these two principles of disegno are what
the Act seemed to have wanted, and demanded, for engravings.

Not all prints and drawings could be properly called inventive.
Jonathan Richardson, in his discourses on art published in 1719,
made the distinction between prints ‘Such as are done by the Masters
themselves whose Invention the Work is; and such as are done by Men
not pretending to invent, but only to Coppy (in Their way) Other men’s
Works’.* Similarly, the architect John Gwynn’s 1749 Treatise on Drawing

16 Burnet v. Chetwood (1720) 2 Mer 441, 441.

17  This observation was made by Catherine Gallagher, Nobody’s Story: The Vanishing
Acts of Women Writers in the Marketplace 1670-1820 (Berkeley: University of California
Press, 1995), p. 157.

18  Gyles v. Wilcox (1740) 2 Atk 141, 143.

19 Giorgio Vasari, Lives of the Most Eminent Painters, Sculptors and Architects, ed. by
Gaston Du C. De Vere (New York: AMS Press, 1976), 10 vols., vol. 1, p. 111.

20 Jonathan Richardson, ‘An Essay on the whole Art of Criticism as it relates to Painting’,
in Two Discourses (London: W. Churchill, 1719), p. 194.
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distinguished between the mechanical and the inventive using the
notion of design:

Drawing is mechanical, and may therefore be taught, in some Measure, to
any Person of moderate Talents, who applieth sufficiently to the Practice
of it: But Design is the Child of Genius, and cannot be wholly infused:
The Principle of it must exist in the Soul, and can be called forth only by
Education, and improv’d by Practice.?

However, because the Act’s phrasing sets up ‘invent’ as a cumulative
condition alongside the alternatives of ‘design’, ‘engrave’, ‘etch’ or
‘work in Mezzotinto or Chiaro Oscuro’, it appears that the word ‘design’
was employed to convey the mechanical act, while ‘invent” was used to
express the creative act.”? The precise nature of Parliament’s intention
cannot be known, but the result was that debates previously confined
to the artistic sphere spilled into the legal sphere. Before turning to
consider the complex interactions between the theory and practice of art
in Blackwell v. Harper, it is necessary to provide some background to the
parties and the works involved.

Who Was Elizabeth Blackwell?

Elizabeth Blackwell is remembered in history as the author and artist
of A Curious Herbal ® Yet, as is the case with the many British women
involved in the print and publishing trade of the eighteenth century, we
know very little about Elizabeth herself. A short entry on her exists in
the Oxford Dictionary of National Biography and biographical detail can
also be found in John Nichols’s Literary Anecdotes and Blanche Henrey’s
magnum opus British Botanical and Horticultural Literature before 1800.%* It

21 John Gwynn, An Essay on Design: Including Proposals for Erecting a Public Academy to
Be Supported by Voluntary Subscription ... For Educating the British Young in Drawing
and the Several Arts depending thereon (Dublin: George Faulkner, 1749), Preface, p. i.

22 Engravings Act 1735, s.1.

23 A Curious Herbal, Containing Five Hundred Cuts, of the most useful Plants, which are
now used in the Practice of Physick. Engraved on folio Copper Plates, after Drawings, taken
from the Life. By Elizabeth Blackuwell. To which is added a short Description of y° Plants; and
their common Uses in Physick (London, Printed for John Nourse at the Lamb without
Temple Bar), 2 vols., [1737-]1739. Lindley Library, London, 615.3 BLA VOL I and
615.3 BLA VOL I

24 See Doreen A. Evenden, ‘Blackwell [née Blachrie], Elizabeth (bap. 1707, d. 1758)’,
Oxford Dictionary of National Biography, 27 May 2010, https://doi.org/10.1093/
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should be noted, however, that the stories told about Elizabeth appear
to be based on two main sources, which are themselves contradictory in
places.” Moreover, recently discovered records from the legal case cast
further doubt on some of the information therein.

The first point of confusion relates to Alexander and Elizabeth’s
parentage. Piecing together the evidence, it seems most likely that
Alexander’s parents were Thomas Blackwell, a professor of theology and
the principal of Marischal College in Aberdeen, and his wife Christian,
who was the sister of John Johnstoun, a physician and professor of
medicine at the University of Glasgow. Alexander’s brother was the
classical scholar, also called Thomas Blackwell.? One of the dedications in
Elizabeth’s Curious Herbal is made to John Johnstoun, identifying herself
as his ‘much obliged Niece & humble Servant’” In respect of Elizabeth,
new research reveals that previous statements about her parents are
incorrect. One of the depositions in the court case is from Alice Simpson,
who states under oath that she is Elizabeth’s mother.?® Who Elizabeth’s
father might have been remains unknown. It seems almost impossible to
imagine that Elizabeth had no training in either drawing or the craft of

ref:odnb/2540; John Nichols, Literary Anecdotes of the Eighteenth Century (London:
Nichols, 1812), vol. 2, p. 93; and Blanche Henrey, British Botanical and Horticultural
Literature before 1800, Comprising a History and Bibliography of Botanical and
Horticultural Books Printed in England, Scotland, and Ireland from the Earliest Times
until 1800 (London: Oxford University Press, 1975). Stories about Elizabeth’s
background can also be found online, see ‘Elizabeth Blackwell: Prison, Plotting and
the Curious Herbal’, https://www.rcpe.ac.uk/heritage/elizabeth-blackwell-prison-
plotting-and-curious-herbal; and Katherine Tyrell, ‘An introduction to Elizabeth
Blackwell and “A Curious Herbal”’, https://www.botanicalartandartists.com/
about-elizabeth-blackwell.html.

25 ‘Abstract of a Letter concerning Dr Blackwell’ from the Bath Journal, 14 September
1747, Gentleman’s Magazine, 17 (1747), pp. 424-26; A Genuine Copy of a Letter from a
Merchant in Stockholm to his Correspondent in London Containing an Impartial Account
of Doctor Alexander Blackwell, His Plot, Trial, Character, and Behaviour, both under
Examination, and at the Place of Execution. Together with a Copy of a Paper deliver'd to a
Friend upon the Scaffold (London, [17477]).

26 Evenden, Blackwell, Elizabeth; ‘Abstract of a Letter’, p. 424. This information is to
be preferred as it is corroborated in writings on Thomas Blackwell which refer
to his son. For example, see William T. Steven, ‘The Life and Work of David Fordyce,
1711-1751" (unpublished doctoral thesis, University of Glasgow, May 1978), p. 86,
http://theses.gla.ac.uk/2766/1/1978stevenphd.pdf.

27 Blackwell, A Curious Herbal, vol. [2], 1739 (Lindley Library, 615.3 BLA VOLII). The
acknowledgment is dated ‘Chelsea January y* 17" 1739’, [between Plates 452-453].

28 Deposition of Alice Simpson, 14 May 1740, The National Archives (NA), Kew,
C24/1547/2.
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engraving prior to producing her skillfully executed prints, and it is not
known to what extent her family was involved in the print trade.

The second point of confusion is Elizabeth and Alexander’s marriage.
Although several sources claim they eloped and lived in Aberdeen,
records reveal that an Elizabeth Simpson of St Paul’s Covent Garden
married Alexander Blackwell of St Mary le Strand on 1 October 1733 in
Lincoln’s Inn Chapel, Holborn, London.” One fact about Alexander and
Elizabeth that is mentioned in the above accounts, and which has been
verified by the archival record, is that a commission of bankruptcy was
issued against Alexander in September 1734.% Intriguingly, the creditor
who initiated the bankruptcy is one Thomas Blackwell. Could this have
been Alexander’s own brother? At least one source alleges Alexander
assisted in the publication of Thomas Blackwell’s Life of Homer prior to
his bankruptcy.® According to a sympathetic report in the Bath Journal,
after the bankruptcy, one of Alexander’s creditors arrested him and he
was sent to prison, where he spent nearly ‘two years, in a very helpless
condition’. The report further claims that it was the bankruptcy and
imprisonment that spurred Elizabeth into action. She took a house close
to the Chelsea Physic Garden and began to collect, draw and engrave
botanical illustrations with the object of selling them to provide for
herself and secure her husband’s release. This narrative was endorsed

29  Records of the Honourable Society of Lincoln’s Inn, vol. 2 (Lincoln’s Inn, 1896), p.
595. The marriage allegation (FM 1/68) and bond (FM II/70) are held at Lambeth
Palace Library, London. Different claims have been made as to children of the
marriage. The only child whose birth has been verified by the archival record to
date is Alexander Blackwell, baptised 7 September 1742 at St Paul’s Church, Covent
Garden: The Registers of St Paul’s Church, Covent Garden (London, 1906), p. 267.

30 The notice of commission of bankruptcy can be found in the National Archives at
B8/4. See also London Gazette, 10 September 1734 and 26 November 1734. According
to the anonymous letter in the Gentleman’s Magazine, an action was brought against
him because he had not served a proper apprenticeship in the trade. We have not
been able to locate any records of this action. ‘Abstract of a Letter’, p. 425.

31 Steven, The Life and Work of David Fordyce, p. 86. The book itself has no printer
or publisher names on its title page, so these details cannot be verified: Thomas
Blackwell, An Enquiry into the Life and Writings of Homer (London, 1735).

32 ‘Abstract of a Letter’, p. 425. The commission of bankruptcy should have protected
him against imprisonment, if the creditors assented to the certificate, but we have
not been able to locate any material that indicates whether or not all the creditors
did so assent, nor have we found any record of Alexander’s imprisonment.

33 Ibid. Henrey has verified that the house at 4 Swan Walk was leased to Alexander
Blackwell between 1736 and 1739: Henrey, British Botanical and Horticultural
Literature, vol. 2, p. 228 fn. 2.
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by the botanical author Richard Pulteney, who wrote in 1790 that ‘It is a
singular fact, that physic is indebted for the most complete set of figures
of the medicinal plants, to the genius and industry of a lady, exerted on
an occasion that redounded highly to her praise”.*

Making and Selling A Curious Herbal

Herbals formed a genre of published literary works which had steadily
grown in popularity since the first introduction of the printing press.
Thesebooks generally contained the names and descriptions of plants and
herbs, together with their properties and virtues both for nourishment
and medicine. In the period between 1500 and 1600, around nineteen
botanical and horticultural books were published in England. Between
1600 and 1700 this number increased fivefold, to around one hundred,
and in the following century around 600 individual new titles were
published.®® Such books were a necessary tool of trade for herbalists,
botanists, physicians, and apothecaries, but were also indispensable
to housewives, who treated minor medical complaints of household
members, as well as more serious ones when the costs of a physician lay
beyond their means.

Despite this growing market, Elizabeth appears to have identified
a gap for a work such as hers. She explains in the introduction that her
object was to ‘make this Work more useful to such as are not furnished
with other Herbals’** To do this she gave a short description of each
plant, including its names in different languages as well as the time
of flowering, the place of growth, and common uses in ‘physick’, or
what we would today call medicinal botany.”” Some sources assert that
Alexander provided the Latin names, but Elizabeth herself claimed to
have used Joseph Miller’s Botanicum Officinale as her reference.®®

34 Richard Pulteney, Historical and Biographical Sketches of the Progress of Botany in
England, From its Origin to the Introduction of the Linnaean System, vol. 2 (1790), p.
251, cited by Henrey, British Botanical and Horticultural Literature, vol. 2, p. 228.

35 Henrey, British Botanical Literature, vol. 1, pp. 3, 77; vol. 2, p. 3.

36 Blackwell, A Curious Herbal, vol. 1 (London: John Nourse, 1739), Introduction.

37 See London Evening Post, 17 February 1736; Country Journal; or, The Craftsman, 27
March 1736.

38 ‘An abstract of a Letter’, p. 425; Blackwell, A Curious Herbal, vol. 1 (London: John
Nourse, 1739), Introduction.
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Elizabeth’s botanical prints were created by intaglio engraving. The
process and technology involved in making such engravings changed
very little between the sixteenth and early nineteenth centuries. The
process almost always began with a drawing or painting. Copper plates
were then prepared with a white wax ground, and the design was then
transferred to the ground by pricking or scratching through the wax.
The wax was subsequently removed and the design was completed
using a burin to engrave the lines. Lettering was added to the plates
after the design was finished. Since the letters, like the design, had to be
done as a mirror-image, this was a specialist task usually done by letter
engravers. The copper plates would then be printed off using a rolling
press, and later colored, if desired. It would be normal for each of these
activities to be carried out by a different specialist.” Elizabeth was, if
not unique, certainly unusual in carrying out the drawing, engraving of
both design and lettering, and coloring herself.

Once printed and colored, Elizabeth’s prints were issued in weekly
parts. Publishing in installments was a new strategy developed by
booksellers during the eighteenth century; this allowed them to reach
customers who would not have been able to afford large, expensive
books, by selling reasonably priced segments. The practice accelerated
rapidly after 1732 and was commonly used for the more expensive
horticultural and botanical books.* Each installment would consist
of a small batch of printed sheets and was known as a part, fascicle,
or number delivered at weekly, fortnightly, or monthly intervals. The
sheets would be folded, collated, and stitched in blue paper. When the
set was complete, the blue wrapper would be removed and the full set
would be taken to a binder for leather binding.*!

The creation of such a volume as A Curious Herbal was an enormous
undertaking, both in terms of time, labor, and expense. The strategy of
selling in weekly installments would have been attractive to Alexander
and Elizabeth, given their recent financial difficulties, as it required less

39 See Antony Griffiths, The Print Before Photography: An Introduction to European
Printmaking 1550-1820 (London: British Museum, 2016), pp. 28-48, https://doi.
org/10.1093/library/18.1.106.

40 R.M. Wiles, Serial Publication in England before 1750 (Cambridge: Cambridge
University Press, 1957), pp. 2-5; Henrey, British Botanical Literature, vol. 2, p. 660.

41  Wiles, Serial Publication in England, p. 195; Henrey, British Botanical Literature, vol. 2,
p. 661.
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initial capital and allowed them to recuperate costs as they went along.
The weekly Numbers contained four prints (available uncolored at 1s.
and colored at 2s.), and these were distributed to customers until the set
was complete.*? Each print which she titled at the bottom and numbered
at the top right (a practice she adopted throughout the series) also
included, in the lower left-hand corner, the following inscription: ‘Eliz.
Blackwell delin sculp et Pinxt’. This was the common abbreviation for
“Elizabeth Blackwell delineavit sculpsit et Pinxit” or, in English, ‘drawn,
engraved and painted by Elizabeth Blackwell”.

In 1736 the London Evening Post announced that ‘Elizabeth Blackwell,
according to the late Act of Parliament, has consented that the said
Samuel Harding (only) shall sell these her Prints’.** The Act to which
the advertisement was referring was clearly the Engravings Act 1735. At
this stage, the prints had not been collected into a book, so this was the
only statute which could have protected them from piracy.* However,
a book was the desired end product and thus, on 28 September 1737,
Alexander entered into a contract with the bookseller John Nourse.
Nourse was an established London publisher and retail bookseller and,
having arranged for their own printing and publishing of the book
through Harding, the Blackwells may well have needed his connections
to assist with sales.*

The 1737 contract sold Nourse a one-third share of ‘Elizabeth
Blackwell’s Herbal, which is to contain five hundred specimens of
Officinal Plants engraved on five hundred Copper-Plates, and also the
Third Share of the Explanation Plates, which are to be the Hundred
and Twenty Five’** Importantly, the Blackwells were not selling him the
copyrightbutrather a one-third share in the plates and in any profits. The
price was 150 pounds, and as a security measure a third of the copper
plates were delivered into Nourse’s possession. This contract reveals

42 London Evening Post, 17 February 1736; London Evening Post, 19-22 June 1736.

43 London Evening Post, 17 February 1736.

44 As noted above, the Statute of Anne only applied to books, not individual prints
produced by engraving.

45 Itis possible that the Blackwells knew Nourse more personally through their mutual
connection to the Society for the Encouragement of Learning. Nourse was one of the
Society’s booksellers between 1735 and 1749 and Alexander unsuccessfully stood
for the post of secretary of the Society in 1739. John Feather, ‘John Nourse and his
Authors’, Studies in Bibliography, 34 (1981), 205-226, p. 206.

46  British Library (BL), MS Add 38729, [31].
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that, at this time, 320 of the plant plates had already been engraved,
as well as forty-five of the explanation plates. In addition, Nourse was
granted the right to a one- third share in any future work by Elizabeth
‘relating to Plants Fruits or Flowers’”.*

There are several points of interest to note in relation to this
contract. First, as John Feather has remarked, the transaction was more
comparable to granting a security against a loan than it was to the usual
trading in shares of copies in the book trade.* Second, the contract
referred to the book in terms that recognized Elizabeth’s authorship,
but the contracting parties were Nourse and Alexander. Interestingly,
five months later, on 22 February 1738, Elizabeth added a statement
to the verso side of the contract declaring that the deed of assignment
was made with her consent and approbation.”” This highlights the legal
challenges posed by the author’s gender. Under the doctrine of feme
covert, Elizabeth and Alexander were regarded as one person.”® While
the basic rule was that married women could own no property of their
own, the law in relation to the property rights, both real and personal, of
married and unmarried women was in fact both complex and unclear. It
could only have been more so in relation to such a new right as that of
copyright in engravings.>'

In everyday life, the strict rules of coverture were frequently not
observed, and many wives carried on businesses and entered into
commercial transactions. Indeed, as Tim Stretton and Krista Kesselring
point out, ‘If followed to the letter, the legal restrictions of coverture
would have made ordinary life all but impossible’.”> Ensuring that the

47 Ibid.

48 Feather, ‘John Nourse and his Authors’, p. 226.

49 BLMS Add 38729, [31].

50 A Treatise of Feme Covert or, the Lady’s Law (London, 1735), p. v.

51 The Treatise of Feme Covert stated, somewhat obliquely: ‘Chattels Real, being of
mixt Nature, partly in Possession, and partly in Action, which accrue, during the
Coverture, the Husband is intitled to by the Marriage, if he survive his Wife, albeit
he reduceth them not in to Possession in her Life-time.” (at 53). Yet, over 150 years
later, lawyers were still debating whether copyright was a chose in action or a chose
in possession, a categorisation which impacted how they would be treated if owned
or assigned to a woman, married or otherwise. See T. Cyprian Williams, ‘Property,
Things in Action and Copyright” (1895) 11 LOR, p. 223; Spencer Broadhurst, ‘Is
copyright a chose in action?” (1895) 11 LQR, p. 64; Charles Sweet, ‘Choses in action’
(1895) 11 LQR, p. 238.

52  Tim Stretton and Krista ] Kesselring, ‘Introduction: Coverture and Continuity” in
Married Women and the Law: Coverture in England and the Common Law World, ed.
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assignment had the consent of both husband and wife — particularly
in light of the litigation they were no doubt at that time preparing
to launch — was a sensible strategy. A third point of interest to note
regarding the initial contract with Nourse is that the money was to be
paid in two cheques of seventy-five pounds, both payable to Elizabeth’s
mother, Alice Simpson. Was this an attempt to shield the money from
Alexander’s creditors? Or were there other, personal, reasons for this?
Again, the historical record is frustratingly silent.

In February 1739, the Blackwells clearly needed more money, perhaps
to pay for the Chancery proceedings now underway, or perhaps to
continue to cover their publication costs; they thus entered into another
agreement with Nourse. For £319 6s. 1d., Alexander granted Nourse ‘the
copy rightand sole privilege of printing reprinting publishing and selling
of all that book compiled written or engraved by Elizabeth the wife of
the said Alexander Blackwell entitled “A Curious Herbal...,”” as well as
all the copper plates and unsold books in the Blackwells” possession.
However, the indenture went on to specify that the copyright be further
divided into thirds, one third of which would be held by Nourse, and
two-thirds of which were to be held by Nourse upon trust for Alexander
and re-conveyed to him once he had paid Nourse the sum of £169 4s. 1d.,
as well as any expenses Nourse had incurred in publishing the book.?

On 2 October 1740, both Alexander and Elizabeth signed an
assignment to Nourse of a one-sixth share of the copyright, copper
plates and copies of the Curious Herbal in exchange for 75 pounds, stating
that this meant Nourse now owned half of the book outright, when
combined with the one-third share he had bought in September 1737,
and continued to hold the other half on trust for Alexander.* In April
1747, Elizabeth sold Nourse the remaining half of her copyright. She
entered into this transaction on her own as Alexander was now living in

by Tim Stretton and Krista ] Kesselring (Montreal & Kingston: McGill-Queen’s
University Press, 2013), pp. 3-23 (p. 8).

53 BL MS Add 38729, [37]. On 29 March 1739, there is an entry in Blackwell’s account
with Nourse referring to Alexander having received £11 4s. 2d. from Harding,
indicating a possible date when their relationship ended: see Henrey, vol. 2, 234, fn
43b. At this point the title-leaves of both volumes were cancelled, and cancellantes
dated 1739 were printed with Nourse’s name replacing Harding’s. There are some
mixed sets, including the one held in the British Library: J. Feather, ‘John Nourse
and his Authors’, p. 206.

54 BLMS Add 38729, [38].
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Sweden and had given her a power of attorney.” At this time, Elizabeth
still owed Nourse £108 13s., and the remainder of the copyright, the
unsold copies of the books and the copper plates were sold for £20 in
addition to the cancellation of that debt.

The contracts with Nourse provide a rich source of information on
the publication history of the Curious Herbal, yet some mysteries remain
in addition to those already mentioned. The way that the book was
issued and compiled means that all extant copies are slightly different.
It is unclear when the second volume was published, although it seems
likely to have been in 1739, as it contains a dedication to John Johnstoun
dated 17 January 1739.* The dedications and the commendation
are particularly striking aspects of the book, both in nature and
number, and owing to the additional background information they
provide.” Most extant copies of the first volume of the Herbal contain a
commendation from the Royal College of Physicians, dated 1 July 1737,
with the names of the College President, Thomas Pellett, and those
of the four censors, Henry Plumptre, Richard Tyson, Peirce Dod and
William Wasey. It is accompanied by an illustration that one supposes
Elizabeth intended to represent the arms of the College, but which
contains two modifications: the arm emerges from the left side of the
shield and, as underlined by Henrey, the pomegranate is depicted
more like a thistle.”®

Inserted in different versions of the work are a number of additional
dedications. These include a dedication to Richard Mead, physician to
George 1I, who Elizabeth states was first to advise her to publish the
work; to Sir Hans Sloane, who gave the author permission to draw
such foreign plants from his specimens ‘as were not to be found in
England’, and to the physician Alexander Stuart, who showed ‘some of
the first drawings at a publick herbarizing of the worshipful Company

55 BLMS Add 38729, [39].

56 Henrey, British Botanical Literature, vol. 2, p. 233.

57  Not all editions include the informative and personal dedications. The two volumes
held at the Lindley Library (London) seem to be the most complete, 615.3 BLA
VOL I and 615.3 BLA VOL II. The British Museum holds editions from 1737, 1739
and 1782, as follows: 1737 (shelfmark 452.£.1,2) — this copy was formerly owned by
Sir Joseph Banks; 1739 (shelfmark 34.i.12,13) — formerly owned by King George
1I, and 1782 (shelfmark 445.h.6,7) — possibly no former owner, the original British
Museum Library copy.

58 Henrey, British Botanical Literature, vol. 2, p. 231.
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of apothecaries” and who recommended the author to the friendship
of Isaac Rand of Chelsea. Isaac Rand, apothecary and director of the
Chelsea Physic Garden, was another dedicatee, Elizabeth says that
without his assistance and instruction this undertaking ‘wou’d have
been very imperfect” as she claims (perhaps modestly) that she has ‘no
skill in botany”.” Other dedicatees include the physician and botanist
James Douglas, Henry Plumptre, later President of the Royal College of
Physicians, Dr. John Johnstoune, as mentioned above, and the apothecary
Robert Nicholls, who gave a deposition in the court proceedings (see
below).®® While it was common for botanical and horticultural works
to be dedicated to well-known physicians, apothecaries and botanists
(Richard Mead being a popular dedicatee), the sheer number included
by Elizabeth stands out. Was she emphasizing her scientific credentials
and connections to balance out gender bias?

The use of dedications also assisted with sales, and many of those to
whom the book was dedicated were also purchasers.® Nourse invested
in advertising the work, and the accounts reveal he spent £5 8s. for
advertisements in the country papers, and £5 6s. 6d. for advertising
in the London papers.®* The advertisements state that the ‘setts are
colour’d by Mrs. Eliz. Blackwell” and engraved ‘from Drawings taken
after the Life.”®® They also include references to the endorsements by
the Royal College of Physicians.®* The work’s appeal derived from its
scientific and systematic approach as well as its entertaining nature.
The prints were advertised as ‘curious and useful’ and aimed at an
educated public of scientists and taxonomists, botanical enthusiasts

59 Blackwell, A Curious Herbal, vol. [2], 1739 (Lindley Library, 615.3 BLA VOL II.,
between Plates 400-401).

60 Henrey, British Botanical Literature, vol. 2, p. 235; and vol. 3, pp. 9-10.

61 BL MS Add 38729, Account of Outstanding Debts on Acct of the Herbal [32].

62  Wiles, Serial Publication in England, pp. 183—4.

63  London Evening Post, 23-26 May 1747; Country Journal; or, The Craftsman, 27 March
1736.

64 The important endorsement from the Royal College of Physicians is mentioned
in newspaper advertisements. See for example London Evening Post, 17-19 June
1736; and Country Journal: Or The Craftsman, 27 March 1736. The Old Whig: Or The
Consistent Protestant (7 July 1737) states that ‘Mrs. Blackwell was introduced to the
President and Censors of the College of Physicians by Mr. Rand, when she had the
Honour to present them with the first Volume of her Plants, colour’d, which they
were pleased to accept; and as a Mark of their Approbation, they honoured her with
[a] [...] publick Recommendation” endorsed by Thomas Pellet, Henricus Plumtre,
Richardus Tyfon, Peircius Dod, and Gulielmus Wafey.
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and print collectors.®® We know that purchasers of the volume also
included the Duke of Richmond, the Countess of Aylesford, and the
Bishop of St Asaph.®

The Proceedings in Chancery

Elizabeth’s connections in the world of science and botany were not
sufficient to protect her from the cut-throat world of the print trade, nor
from the unauthorized copying which was endemic to it. Nor was she
the first author of a botanical work to complain of piracy. On 18 March
1732 a notice appeared in Fog’s Weekly Journal warning readers against
a pirated edition of Robert Furber’s Twelve months of flowers.®” Elizabeth
was, however, the first to take legal action.® On 9 March 1738, Elizabeth
and Alexander commenced proceedings in the Court of Chancery by
bringing a Bill of Complaint against a number of London printsellers
whom they accused of copying Elizabeth’s prints.”” As previously
noted, there was only one authorized seller of Elizabeth’s prints. An
advertisement in the Country Journal; ot, the Crafstman, dated 6 May 1738,
states that the ‘first Volume and what is finish'd of the second, is sold by
Samuel Harding, Bookseller, in St. Martin’s-Lane; and no where else’; it
emphatically warns

of a spurious and base Copy of this Original Work; one Number of which
has been lately publish’d and sold by the underwritten Printsellers
and Engravers, viz. George Bickham, jun., Philip Overton, John King,
Thomas Bakewell, John Tinny, Samuel Simpson, Stephen Lye, Thomas
Harper.”

65 See for example, London Evening Post, 23-26 May 1747; General Evening Post, 7-9
April 1748; and London Evening Post, 16-18 May 1749.

66 BL MS Add 38729, Account of Outstanding Debts on Acct of the Herbal [32].

67 Henrey, British Botanical Literature, vol. 2, p. 661.

68 It is interesting to note that two years after Elizabeth’s suit was commenced, her
own mentor Philip Miller discovered that his extremely popular book Gardener’s
Calendar had been pirated; his publisher Rivington sought an injunction in
Chancery: Rivington v. Cooper (1740), National Archives (NA), C11/1566/42.

69 NA, C11/1543/7 no. 1.

70  Country Journal; or, the Crafstman, 6 May 1738. The copy of Volume II of the Curious
Herbal held in the British Library, which indicates it was published by Harding, also
states on the title page a publication date of 1737. Based on this advertisement, as
well as evidence from the contracts with Nourse discussed above, this date would
appear to be false.
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These were the defendants against whom the case was being brought.
The inclusion of both Blackwells as plaintiffs is of interest. A Treatise
of Feme Covert (1735) explained: ‘Where Baron and Feme [sic] sue for
personal things, they shall not join unless such things are in Action, and
then it is in the Election of the Husband to join his wife or not. But where
they have a joint interest they must join’.”" The question of who owned
the property in question was one that the Court had to consider, and
will be examined in more detail below.

It is also important to note that although the advertisement quoted
earlier refers to a complete “Volume’ and ‘a spurious and base copy’,
the suit in question was brought not in respect of the Curious Herbal
as a book, but in respect of four of the engraved prints. The Bill of
Complaint stated that Elizabeth had with ‘Labour and Expence [...]
invented Designed Etched and Engraved |[...] Three hundred and sixty
prints being the representations of Sundry Official plant or plants’; but,
of these, the prints at the subject of the suit were the Dandelion (which
she labelled ‘Plate 1”), the Garden Cucumber ‘Plate 4’, the Red Poppy
‘Plate 2" and the Pansy, or Heart’s Ease ‘Plate 44’ (see Figs 1-4).7 Resting
the case on the copying of the prints rather than the book meant that it
clearly engaged the brand-new Engravings Act.”

Certainly, the Blackwells seemed aware that they were the first to
make use of the new statute, because their Bill commenced by providing
some background to it. They explained to the court that the 1735 Act had
been passed as a response to the unauthorized copying of historical and
other prints, ‘to the very great prejudice and Detriment of the Inventors
Designers and proprietors thereof’ and its object was to provide a remedy
and prevent such practices in the future.” They went on to complain that
although Elizabeth had made the engravings after the Act was passed

71 A Treatise of Fene Covert, p. 88. The uncertainty over whether copyright was a chose
in action or a chose in possession is referred to above in note 50.

72 NA, C11/1543/7 no. 1. The reason for this particular selection amongst Blackwell’s
prints is unknown, but this is the order in which they are listed in the Bill of
Complaint (where the dandelion print is given a different number).

73 It does not appear that either the Blackwells, Harding or Nourse ever registered
the book at Stationers” Hall. This would have precluded them from obtaining
the penalties under the Statute of Anne (s.2) but not from bringing an action for
ordinary damages, or indeed common law copyright. For some discussion of this,
see Arostegui, ‘Untold Story’, pp. 1306-1307.

74 NA, C11/1543/7 no. 1.
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and had published them on 1 July 1737, several printers and printsellers
had nevertheless engraved and sold copies of Elizabeth’s four works
without her permission.

The chief argument of seven of the defendants was that they had
been supplied by George Bickham the younger, and that as soon as
they had discovered that the Blackwells had asserted their title in the
prints they returned all the prints to Bickham.” Bickham was a talented
political satirist who, according to his biographer Timothy Clayton ‘often
sailed close to the wind in matters of piracy, obscenity and political
acceptability”.”® The court had to issue a number of additional orders in
an attempt to get Bickham to appear and answer the complaint, and he
eventually submitted his Answer on 18 December 1738.”

In May 1740 a number of depositions were taken. The deponents
included the apothecary Robert Nicholls, who testified to Elizabeth’s
creation of the engravings from specimens of plants he had supplied,
and Elizabeth’s own mother, Alice Simpson, who testified she had
witnessed Elizabeth making the engravings.” The most famous of the
deponents was William Hogarth himself. Hogarth was appearing as an
‘expert witness’ on the fact of copying, deposing on 16 May 1740 that
the prints sold by Bickham were copies of those made by Elizabeth. It
is unfortunate that the short deposition, which includes the letters and
numbers identifying each of the four prints and respective copies, is
addressed only to the factual question of copying. It does not provide
a rationale upon which Hogarth based his evaluation, and rather
uninformatively states that ‘the time when or by whom’ Elizabeth’s
works were ‘reprinted or Copyed this deponent cannot set forth’.”

The case was eventually heard by Lord Chancellor Hardwicke on
8 December 1740. By this stage, the defense had been reduced to two
key issues: first, whether prints copied from nature fell within the ambit
of the statute; and second, whether Elizabeth Blackwell had complied
with the terms of the statute so as to bring her engravings within its
protection. We now turn to consider each of these issues in more detail.

75 NA, C11/1543/7 no. 2; C11/1543/11.

76 Timothy Clayton, ‘Bickham, George (c. 1704-1771)’, Oxford Dictionary of National
Biography, 23 September 2004, https://doi.org/10.1093/ref:odnb/2352.

77 NA, C11/1546/6 no. 2.

78 NA, C24/1547/2.

79 NA, C24/1547/2. Reprinted in Pat Rogers, ‘A New Hogarth Document’, Burlington
Magazine, 126 (November 1984), pp. 690-691.
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(a) The Meaning of Invention

From the outset, Alexander and Elizabeth anticipated that a chief
objection to their claim would focus on whether the prints were ‘invented
and designed’ by Elizabeth. The initial Bill of Complaint emphasized
Elizabeth’s ‘great Labour and Expense’ in inventing, designing, etching
and engraving the prints and went on to state that the defendants
‘pretend that if your Oratrix did design the said prints yet that they being
taken from nature are not to be considered as historical or other prints
invented by your Oratrix within the meaning of the aforesaid Statute’.*
They sought to forestall this claim with their evidence by deposition. The
apothecary Robert Nicholls deposed that he had provided some of the
botanical specimens to Elizabeth as her models, and also stated she had
employed others to color some of the completed engravings, copying
from ‘original prints of her own painting’, because she did not have time
to paint them all.?! The assertion is of interest in view of inconsistencies
in the treatment of line and color within and between volumes. Such is
the case, for example, in Peas ‘Plate 83’, where the patchy coloring of the
legume pods in the first volume of the Curious Herbal from the Medical
Historical Library at Yale University (see Figure 8) contrasts with the
more detailed lines and richer tonal variations of the images in both the
Lindley Library and the British Library’s volumes.*> Whether Elizabeth
hired or received help from others remains unknown, yet, importantly,
Elizabeth’s mother deposed that Elizabeth was the ‘Inventor and
Author’, noting that she was best able to assert this as her daughter
carried out the engravings in her presence.®

George Bickham had several lines of defense. He argued that ‘the
Engraving or Etching of the Representation of any plant flower or
vegetable’ is not such an ‘Invention or Design’ intended by Parliament
to fall within the Act, because it is ‘only the effect of Labour and not of
Genius or Invention’.* He also alleged that he had made the engravings

80 NA, C11/1543/7 no. 1

81 NA, C24/1547/2. When Nicholls says “paint” he is referring to the coloring of the
black and white engravings.

82 Blackwell, A Curious Herbal, vol. 1, Medical Historical Library, Harvey Cushing/
John Hay Whitney Medical Library, Yale University; Lindley Library (615.3 BLA
VOLI) and British Library (shelfmark 452.£.1).

83 NA, C24/1547/2.

84 NA, C11/1546/6 no. 2.
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without copying Elizabeth’s. Here he seems unable to avoid a small dig
at Alexander’s failure to have been properly apprenticed in the trade,
noting that ‘having served a regular apprenticeship to an Engraver and
having set up and followed that Business,”® he (Bickham) had decided
it would be profitable to engrave some prints of herbs, flowers and
vegetables, and that he did so not by copying from the Complainant but
by etching from drawings or the plants themselves. Thus, any likeness
between his prints and those of Blackwell ‘cannot be avoided they being
Representations of the same plants and vegetables’.*® He went on to
argue that his prints were ‘original Designs [ ...] taken from Nature and
the Similitude of those prints owing to this Defendants own Genius and
Invention and done in a manner as he apprehends much better than the
Complainants plates”.®”

It is of particular import to note the inherent contradiction of
Bickham'’s first and third claims. Both assert the centrality of ‘genius’
and ‘invention’ to the protection offered by the Act, but the former denies
such characteristics to botanical prints, while the latter emphasizes
them. This demonstrates the very real uncertainty as to the scope and
operation of this new statute, and the interpretation that the court would
take of the words ‘design’ and “invent’.

There are several sources of the argument and decision before
Lord Hardwicke. There are two printed reports: one in Barnardiston’s
Chancery Reports, and another in Atkyns” Reports.* There are also
two manuscript reports held by the British Library which appear to be
identical as well as Lord Hardwicke’s own notes on the case and notes
from the collection of shorthand documents by Sir Dudley Ryder.*’
Both Atkyns and the manuscript reports in the British Library include
information about the arguments; both state that the Attorney-General’s
first objection on behalf of the defendant was that Elizabeth could not
be considered as falling within the intent of the Act because she was not

85 Ibid.

86 Ibid.

87 Ibid.

88  Blackwell v. Harper (1740) Barn. C. 209; Blackwell v. Harper (1740) 2 Atk. 93.

89 BL Add MS 36,015; BL Hargrave MS 412; BL Add MS 36,050; Blackwell v. Harper
(1740), printed in Sir Dudley Ryder, Ryder Shorthand Documents (1973), p. 7
(Transcription of legal notes held at Georgetown University Law Library, original
manuscripts held in Lincoln’s Inn Library. The authors are grateful to Tomas
Gomez-Arostegui for sharing his copy with them).
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an ‘inventor’. According to Atkyns, ‘engraving is not properly inventing,
and therefore is not within the act, unless it had been something within
the mind, and not already in nature, as all these plants certainly are’.”
Likewise, the MS report recorded the argument as ‘she is not within the
Intent of the Stat. for these are only Copys from Nature & no Inventions
& the Stat: designd this benefit only to persons who form’d designs out
of their own Fancy — as Historical — Allegorical Prints &c”.”!

Lord Hardwicke declined to take such a narrow interpretation of the
word ‘invention’. The precise words he used vary between the different
reports, but all agree he stated something along the following lines: ‘I
do not think the act confines it merely to invention; as for instance, an
allegorical or fabulous representation’.”> Moreover, the reports agree he
went on to explain that the Act could cover a print of something already
innature, and mentioned that prints of a garden, a building and the city of
London could all be covered by the Act. The only way that Bickham and
the printsellers would be able to escape liability under the Act would be to
show that Elizabeth had copied the prints from ones already in existence.”

Lord Hardwicke’s judgment assisted in interpreting the scope of the
Act in one respect — namely that ‘design and invent’ did not require
a depiction of an imagined image. In other words, it extended beyond
the fabulous and allegorical prints of William Hogarth to cover many
other types of prints that made up the popular print market. Yet it left
two gaps: first, the question of whether prints copied from drawings
or paintings could be considered the product of ‘design and invention’.
Indeed, Lord Hardwicke opened this up as an issue in his discussion
of the particular provision in the 1735 Act in relation to John Pine’s
tapestries contained in Section 5 of the Act:

And whereas John Pine of London, engraver, doth propose to engrave and
publish a set of prints copied from several pieces of tapestry in the house
of lords, and his Majesty’s wardrobe, and other drawings relating to the
Spanish invasion, in the year of our Lord one thousand five hundred and
eighty eight; be it further enacted by the authority aforesaid, That the
said John Pine shall be intitled to the benefit of this act, to all intents and
purposes whatsoever, in the same manner as if the said John Pine had
been the inventor and designer of the said prints.*

90 Blackwell, 2 Atk. 93, 93.

91 BL Hargrave MS 412, fol. 131r.

92 Blackwell, 2 Atk 93, 94.

93  Blackwell, 2 Atk 93, 94-5; Barn C 209, 212; BL Add MS 36,015.
94  Engravings Act 1735, s5.
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Lord Hardwicke explained that the existence of this clause was not an
argument in favor of the defendants, as it dealt with a different situation.
According to Atkyns, he stated: ‘If it had not been for the clause thrown
in for Mr Pine’s benefit, any body might have copied the prints of the
hangings in the House of Lords, for what is tapestry but copies taken from
drawings’.® This was explained a little more fully in the Barnardiston
report, which stated ‘that Print cannot be an Invention, it being only a
mere Copy from the Tapestry. All Tapestry is made from Drawings; the
Drawing is the Invention, the Tapestry is a Copy from the Drawings, and
consequently Mr Pine’s Prints are only Copies from Copies’.”® He went
on to say that “The present Prints are of quite another Nature, and clearly
Inventions within the Meaning of the Act’.”” The explanation, however,
requires one to overlook the reality of making any engraving. It would
be very rare for the design to be applied directly to the copper plates
without the prior creation of preliminary design drawings. The Lord
Chancellor’s reasoning therefore creates a distinction between drawings
made solely for the purpose of being copied onto plates, and drawings
(or paintings) with an independent aesthetic value, but this distinction
goes entirely unobserved.

Second, Lord Hardwicke markedly failed to provide a legal definition
or standard of ‘invention’. It is in fact noteworthy that every participant
in the case also characterized Elizabeth’s prints as factual, precise and
objective depictions of plants in actual existence. Yet, this is exactly
what they were not and could never be. As Kérin Nickelsen explains,
botanical illustration in the eighteenth century was not intended to
produce what we could today call ‘photographically exact” copies of
nature. Rather, draughtsmen ‘consciously applied specific strategies
(such as simplifying, schematizing and exaggerating details as well as
unrealistically combining several stages of development in the life-cycle
of a plant) that sometimes rendered their illustrations quite unlike real-
life specimens of the depicted species’.”® Thus, much of the skill and
labor expended by Elizabeth was devoted to ensuring that she depicted
all of the elements needed to demonstrate the plant’s qualities and

95  Blackwell, 2 Atk 93, 95.

96 Blackwell, Barn C 210, 211.

97 Ibid.

98 Karin Nickelsen, Draughtsmen, Botanists and Nature: The Construction of Eighteenth-
Century Botanical Illustrations (Springer Netherlands, 2006), p. 11, https://doi.
org/10.1007/978-1-4020-4820-3.
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features for its scientifically-minded audience, while at the same time
creating the illusion of facticity which gave her work its very authority.

As noted above, Elizabeth was unusual in combining in one person
the skills that were more commonly distributed amongst a group
of skilled craftsmen: namely, the draughting of the initial design, the
engraving (itself a task sometimes divided between those with specific
expertise) and the coloring of the completed images. Carl Linnaeus
himself wrote in his Philosophia Botanica (1751) ‘A draughtsman, an
engraver and a botanist are equally necessary to produce a praiseworthy
image; if one of these is at fault, the image turns out to be flawed’.” Yet,
Elizabeth appears to have mastered all of these skills, even if she did
have the assistance she refers to in her various dedications.

Detail and accuracy of illustrations were a primary concern in
botanical works, enabling comparative analyses, identifications, and
classifications. In the words of the seventeenth-century English botanist
John Ray, many ‘looked upon a history of plants without figures as a
book of geography without maps”.!® As with the latter, the choice of
what is included or excluded is key and, in fact, as Nickelsen explains
‘“using the results of successful predecessors was the best way to avoid
mistakes and allowed the players to start their work at a comparatively
high level’.'" Elizabeth was not exempt from this practice, but what
made hers unusual was that she was careful to acknowledge others when
she did copy from them. She in fact copied some of her drawings from
Henricum van Rheede, van Draakestein’s Hortus indicus malabaricus,
published in Amsterdam in twelve volumes between 1678-1703; yet
acknowledgement is contained in the descriptive text accompanying
each plant.'” In her description of the Indian Berry Tree ‘Plate 389" she
concedes: “This Specimen I had from the Malabar Garden. Vol. 7. Tab. 1
& the separate Fruit from Mr. Joseph Millar”.!®® Elizabeth also admits to
have copied elements from Mr. Nicholls ‘Plate 395" but in the case of the

99 Ibid., p. 68.

100 John Ray, Correspondence, 1848, p. 155.

101 Nickelsen, Draughtsmen, Botanists and Nature, p. 256.

102 Henrey, British Botanical Literature, vol. 2, p. 235, fn. 1. Compare A Curious Herbal,
vol. 2 plates 389, 391, 395 and 400 with Hortus indicus malabaricus, vol. 7 pl 1; vol.
1 pls 57, 37 and 38 respectively. Henricum van Rheede, van Draakestein, Hortus
indicus malabaricus, 12 vols, Amsterdam, 1678-1703 (Lindley Library, 581.9 (5H)
Rhe).

103 Blackwell, A Curious Herbal, Vol: [2], 1739. Lindley Library, 615.3 BLA VOL IL.
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Embrick Myrobalan ‘Plate 400’, also copied from the Malabar Garden,
she specifies: ‘the Fruit that is open and divided I did from the Life’.!**
Elizabeth drew from ‘life’, employing the carefully curated specimens
from the Chelsea Physic Garden, and it should be noted that her bright
and lively colors distinguish her representations from van Draakestein’s
uncolored works.

Botanical illustrations were the product of direct observation, yet
this did not supplant artistic and technical merit. Elizabeth’s creative
impulse is evinced in the curious juxtaposition of elements (Water Lilly
Roots ‘Plate 499’, see Figure 5) and her rich and vibrant compositions
(Asch Colour’d Lichen ‘Plate 336). Also, it is revealed in her playful
yet balanced representations, as seen in a Hart’s Tongue ‘Plate 138" and
Wake Robin ‘Plate 228" (as seen in Figures 6-7) which bring to mind
the sensual nature of Georgia O’Keeffe’s modern works, three centuries
later.

Fig. 5 Water Lilly Roots ‘Plate 499’ from Elizabeth Blackwell, A Curious Herbal, vol.
2, John Nourse (1737), Medical Historical Library, Harvey Cushing/John
Hay Whitney Medical Library, Yale University.

104 Ibid.
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Figs. 6-7 Hart’s Tongue ‘Plate 138" and Wake Robin ‘Plate 228" from Elizabeth
Blackwell, A Curious Herbal, vol. 1, John Nourse (1739), Medical Historical Library,
Harvey Cushing/John Hay Whitney Medical Library, Yale University.

A combination of aesthetic, scientific, and technical mastery of the art
of engraving were all necessary in rendering an image of high quality.
Elizabeth’s reputation resided precisely in the inclusive treatment of all
three aspects. Indeed, her work was so respected that it was itself copied.
A German edition, Herbarium Blackwellianum Emendatum, was published
in Nuremberg in five volumes in the 1750s, with a supplementary
volume in 1773 of a large number of extra prints. The volumes were
edited by Christoph Jacob Trew and the images redrawn and engraved
by Nicholaus Friedrich Eisenberger. The title page states that it is an
amended and improved version of Elizabeth’s work, and although it
clearly gives attribution to her authorship, Elizabeth did not receive any
monetary compensation.'” Of course, in the absence of international
copyright law there was no legal entitlement for her to seek.

105 Herbarium Blackwellianum Emendatum, ed. by Christoph Iacobi Trew, 6 vols.
(Nuremberg, [1752] 1757-1773), Lindley Library, 615.3 BLA VOL I-VL
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Figs. 8-9 Peas ‘Plate 83’, from Elizabeth Blackwell, A Curious Herbal, vol. 1, John
Nourse (1739), Medical Historical Library, Harvey Cushing/John Hay
Whitney Medical Library, Yale University; and Peas ‘Plate 83’ with French
titles, individual sheet from an unknown edition, private collection of

one of the authors.

Eisenberger closely reproduced Blackwell’s prints adding the title and
other descriptive terms in German at the bottom of the works, as well
as providing other details. For example, his version of the Peas, also
numbered ‘Plate 83’, includes various blossoms of the flowering cycle.'®
Eisenberger’s prints seem to have continued to circulate, gaining new
information and details in an effort to provide greater knowledge. Figure
9 shows a separate print of the Peas with a French title and the more
specific Latin name Pisum Sativum L. now inscribed, but whether these
additions were made by its owner, a collector, or a seller pursuing the
French market remains unknown. A comparison between Blackwell’s
Peas ‘Plate 83" (Figure 8) and the version with the French caption (Figure
9) shows how closely her image was copied. Following the convention
of botanical illustrations, each specimen is rendered against a blank
background. The image is almost identical except for the appearance

106 See the Herbarium Blackwellianum Emendatum in the Lindley Library (615.3 BLA
VOL I-VI) and the Toronto Public Library (Baillie Special Collections 581.6 V. 1-6).
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of an unopened legume and a detailed flower stem (both on the left)
as well as the addition of another split pea and the repositioning of the
open pod to the right. The size and appearance of the leaves, stems,
and curly tendrils of her artistic composition have all been retained. The
similarity with Elizabeth’s works is also unmistakable in other images,
such as the Citrul or Water melon ‘Plate 157’, where the arrangement
is virtually the same, and where only a few details and dissected parts
have been added.

(b) Property and Formalities

Alongside claims about lack of invention, the second main line of defense
was that Elizabeth had failed to comply with the requirements of the
Engravings Act because she had not included the correct information on
each print. The Act stated, somewhat opaquely, that:

Every person who shall invent and design, engrave, etch, or work in
Mezzotinto or Chiaro Oscuro, or from his own works and invention, shall
have the sole Right and Liberty of printing and reprinting the same for
the Term of Fourteen years to commence from the Day of first publishing
thereof, which shall be Truly engraved, with the name of the Proprietor
on each Plate, and printed on every such Print or Prints.'”

The Attorney-General argued that this provision meant that the name
of the proprietor of the copyright must be included on every print, for
‘Mrs Blackwell might both delineate and engrave them, and yet not be
the proprietor of them’.!® Further, the day of the first printing ought also
to be included ‘that all mankind might know when it commences, and
when it expires’.!” As noted above, on each of the prints in question,
Elizabeth had included the phrase ‘Eliz. Blackwell delin sculp et Pinx’,
but she had not specifically named herself as proprietor, nor included
the day of publication. The question of whether Elizabeth could own
property under the doctrine of feme covert has been discussed above.
The evidence provided by the contracts with Nourse indicates that her
husband, Alexander, was the appropriate contracting party, although
the inclusion of Elizabeth’s endorsement suggests that there may have

107 Engravings Act 1735, s.1.
108 Blackwell, 2 Atk 93, 93.
109 Ibid.
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been some uncertainty about this. There was, however, no uncertainty in
the court. According to Atkyns, Lord Hardwicke stated:

The second objection is, as to the directions of the act, that Mrs Blackwell
has not complied with the terms of it so as to vest the sole property in
herself. Elizabeth Blackwell sculpsit et delineavit is sufficient, and are the
very words of the act of parliament to shew the person to be proprietor.'°

There is no suggestion here that gender was a consideration for the Lord
Chancellor. Indeed, by the time the case was reported, the existence of
Alexander seems to have been deemed irrelevant. He is not mentioned
at all in the Atkyns report and the Barnardiston report refers to him
simply as a long dash (“Wife of — Blackwell”).!!!

The Lord Chancellor held that the day of first publishing did need
to be included. He drew an analogy here with the Statute of Anne
and the case of Baller v. Watson, in which the question had arisen as
to whether the book needed to be registered at Stationers” Hall. He
concluded that the day of publishing needed only to be included if the
owner wished to take advantage of the penalties in the Act.""? Since
Elizabeth had not included this information on the prints, she could
be awarded a perpetual injunction, but not the penalties in the Act (5
shillings per print) nor the costs of suit. Moreover, the Lord Chancellor
also considered that this was not a case in which it was appropriate to
award an account of profits, because the profits involved were so small
and it would be unjust to the defendants who had no notice of the date
on which the prints were first published.

The litigation was therefore only a partial victory for Elizabeth and
does not seem to have solved her financial woes. Before the decree
was even handed down, she and Alexander had sold Nourse a further
one-sixth share, as noted above. Alexander took up a position as
superintendent of works for the Duke of Chandos, but did not entirely

110 Blackwell, 2 Atk 93, 95.

111 Blackwell, Barn C. 209, 209.

112 Baller v. Watson (1737) 2 Swans 431. Lord Hardwicke’s reasoning on this point is
not clear to modern eyes. According to Atkyns’ Report, he states that the words of
the statute are ‘only directory and not descriptive of the day, and that they are only
necessary to make the penalty incur.” Blackwell, 2 Atk 93, 95. The words “directory’
and ‘not descriptive’ are also referred to in the Barnardiston report, while the
MS report refers to the words being ‘directory’. He appears to be stating that the
requirement is not necessary to enliven the property right itself but only to give
access to the statutory remedies. Barn C. 209, 213.
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abandon the world of books, publishing A New Method of Improving Cold,
Wet and Clayey Grounds: Particularly Clayey-Grounds ... as practiced in North
Britain in 1741. The work is dedicated to Cockin Sole, Esq. and contains
only a few technical illustrations. A year later, in 1742, Alexander
traveled to Sweden, where he became involved in political intrigues
and was executed for treason on 9 August 1747.'" Elizabeth apparently
remained in London but vanishes from the records to live on only in
her Curious Herbal. The famous biologists Carl Linnaeus and Albrecht
von Haller both mentioned her work."* A century later, in 1806, Richard
Weston, a well-known writer on agriculture and gardening wrote: “This
work still continues in such esteem as to keep up its original price of six
or seven guineas, and 10 on large paper, in the modern sale catalogues’.!*®

Conclusion

The case of Blackwell v. Harper is both significant and fascinating in the
history of visual copyright, lying as it does at the intersection of questions
about gender, authorship, and contemporary understandings — both
cultural and legal — of what makes a work protectable by copyright
law. Today, we might examine this latter question in terms of whether
the work can be said to be ‘original’ and whether that, in turn, means
of aesthetic value, demonstrating creativity, an investment of labor and
money, or some combination thereof. In 1740, however, the question
was couched in terms of what it meant to ‘design and invent” under the
terms of the Engravings Act of 1735. While the arguments of the parties,
and the circumstances in which the prints were created, may have
offered Lord Hardwicke the opportunity to provide guidance on what
factors might be relevant to establishing the meaning of these words as

113 AN.L. Grosjean, ‘Blackwell, Alexander (bap. 1709, d. 1747)’, Oxford Dictionary of
National Biography, 23 September 2004, https://doi.org/10.1093/ref:odnb/2539.

114 In a letter, dated 11 January 1739, Albrecht von Haller wrote to Carl Linnaeus: ‘In
England Elizabeth Blackwell has published a herbarium consisting of 500 copper
plates, with new illustrations for common plants.” The letter is available online at
the Alvin — Platform for digital collections and digitized cultural heritage: www.
alvin-portal.org/alvin/view jsf?pid=alvin-record %3A223184&dswid=5940. In
another letter that appears to be between Linnaeus and Jacob Jonas Bjornstéhl, Den
Haag, 28 February 1774, Elizabeth’s name and her Herbal are listed in a group of
‘artists” who ‘in recent years [...] have ‘produced pictures of plants in color’. See
www.alvin-portal.org/alvin/view.jsf?pid=alvin-record %3A233558&dswid =-1718.

115 Henrey, British Botanical Literature, vol. 2, p. 235.
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a matter of law, he did not do so. Instead, he simply stated what was
not required: that is, fabulous or allegorical representation. Further,
by treating images of plants, alongside those of other objects such as
buildings and gardens, as simply ‘copied from nature’ or the real world,
and failing to recognize the artistic skill and aesthetic choices inherent
to making such images, he was able to sidestep the question of whether
‘invention’ required a particular level of creativity, or its relationship to
the connotations the word held within the artistic community.

By simply stating that Elizabeth was the proprietor of the copyright
in the prints, Lord Hardwicke also sidestepped the question of gender.
However, even though gender was not addressed in the court does not
mean it was irrelevant. Elizabeth had worked hard to establish her claim
to both authorship and authority. Moreover, she had done so in terms
that seem to have been carefully calibrated not to upset the paradigm of
male authorship. Her numerous dedications to her scientific mentors
and champions sought to establish the scientific repute of her work,
but she also played down her own contributions with an expected
level of feminine modesty. As noted, she insisted that without Rand’s
assistance her work ‘wou’d have been very imperfect” due to her lack of
‘skill in botany’, and recognized Miller for descriptions and information
‘extracted [ ...] withhis consent”and furnishing her with rare specimens.''

Even the narrative around Elizabeth’s impetus for creation is
gendered, with close-contemporary and later accounts all emphasizing
her noble motivation to support her family, rescue her husband and pay
off his debts. Recently, attention has been paid to the masculine nature
of the Romantic author;""” Mark Rose, for example, has drawn attention
to the difficulties caused by ‘the [romantic] notion of the author as a
creative man who by virtue of imposing the imprint of his unique

116 Blackwell, A Curious Herbal, vol. 1 (London: John Nourse, 1739), Introduction.

117 See, for example, Carys Craig, ‘Reconstructing the Author-Self: Some Feminist
Lessons for Copyright Law’, American University Journal of Gender, Social Policy &
the Law, 15 (2007), 207-268; Carys Craig, ‘Feminist Aesthetics and Copyright Law:
Genius, Value, and Gendered Visions of the Creative Self’ in Diversity and Intellectual
Property: Identities, Interests, and Intersections, ed. by Irene Calboli and Srividhya
Ragavan (Cambridge University Press, 2015) pp. 273-93, https://doi.org/10.1017/
cb09781107588479.015. In the context of art, see Christine Battersby, Gender and
Genius: Towards a Feminist Aesthetics (London: The Women’s Press, 1989) and
Rozsika Parker/Griselda Pollock, Old Mistresses: Women, Art and Ideology (London
and Henley: Routledge, 1981).
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personality on his original work makes them his own’.""® Shelley Wright
has also commented upon the impact of possessive individualism in
copyright law, explaining:

The existing definition of copyright [...] presupposes that individuals
live in isolation from one another, that the individual is an autonomous
unit who creates artistic works and sells them, or permits their sale by
others, while ignoring the individual’s relationship with others within
her community, family, ethnic group, religion — the very social relations
out of which and for the benefit of whom the individual’s limited
monopoly rights are supposed to exist.'”

Printing in the eighteenth century was still a trade that was carried out
mostly in the home; this facilitated participation by women, an aspect
that has only begun to be explored.” Elizabeth’s authorship and its
assertion were intrinsically situated in the domestic sphere and in her
community: they involved her mother (who witnessed her labors), her
husband (whose troubles impelled her), and her relationships with
apothecaries, gardeners, physicians, and even the leading painter and
engraver of the day, William Hogarth. While the collaborative nature
of her work is emphasized in the publication itself through the various
dedications, and emerges through the legal documents, the decision of
the Lord Chancellor saw only one authorial proprietor — Elizabeth.
Furthermore, legal and other sources tell us almost nothing about the
reality of Elizabeth’s internal life or motivations. Was she a victim of her
husband’s improvidence? Was he exploiting her labor for his own gain?
Or was she a willing and supportive economic agent in her own right?
Did she consider herself an artist expressing her creative and authorial
ambitions, or a natural philosopher engaged in furthering knowledge for
the public benefit? Certainly, she was far from passive in the story of her
life. A treatise published in 1735 entitled The hardships of the English laws

118 Mark Rose, “‘Mothers and Authors: Johnson v. Calvert and the New Children of Our
Imaginations’, Critical Inquiry, 22 (1996), 613-633 (p. 614).

119 Shelley Wright, ‘A Feminist Exploration of the Legal Protection of Art’, Canadian
Journal of Women and Law, 7 (1994), 59-96 (p. 73).

120 Adrian Johns, The Nature of the Book: Print and Knowledge in the Making (Chicago:
University of Chicago Press, 1998), pp. 74-79, https://doi.org/10.3138/cjh.35.2.403.
The contributions of women to the print trade is the subject of Female Printmakers,
Printsellers and Publishers in the Eighteenth Century: The Imprint of Women 1735-1830,
ed. by Cristina S. Martinez and Cynthia Roman (Cambridge: Cambridge University
Press, forthcoming).
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in relation to wives attacked coverture and asserted that married women
were ‘Dead in Law’.'*! But Elizabeth was not dead. She created property
rights through her skill and labor, she entered into contracts in relation
to these rights, and she brought a legal action enforcing them in which
the court clearly recognized her as a proprietor. The case that Elizabeth
brought before the courts is significant in terms of copyright’s history
and the development of copyright doctrine, particularly in relation
to how courts approach cases involving artistic works. In addition,
attending to gender enriches the story by stimulating insights in relation
to the history of women as legal and economic actors more generally.'?

Examining Elizabeth’s story and her involvement in the birth of
artistic copyright law also raises questions about the kinds of authors
copyright protects and rewards. It reminds us that much of the
rhetoric in copyright law and policy is directed at those who create for
individual fulfilment and public benefit, rather than those who might
create to benefit their family or community, and might prompt us to
question whether one set of motivations is inherently more worthy
of encouragement or reward. It is hoped that an examination of the
case of Blackwell v. Harper which initiates this volume not only offers
the first glimpses into the complexities surrounding the role played by
creativity in copyright law — whether addressed in terms of invention
or originality — but also serves to give proper recognition to the key role
that a woman played in copyright history. In fact, Elizabeth Blackwell’s
inventive and laborious work planted the seeds for the germination of
visual copyright law.

121 The hardships of the English laws in relation to wives (London, 1735), p. 51.

122 See, for example, Joanne Bailey, ‘Favoured or oppressed? Married women, property
and “coverture” in England, 1660-1800", Continuity and Change 17 (2002), 351-372;
A.L. Erickson, Women and property in early modern England (London, 1993); Women
waging law in Elizabethan England, ed. by Tim Stretton and Krista J. Kesselring
(Cambridge: Cambridge University Press, 1998).
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3. Who Owns Washington?

Gilbert Stuart and the Battle for Artistic
Property in the Early American Republic

Marie-Stéphanie Delamaire

‘Meaningless, inconsistent, and inadequate”: this is how Eaton Drone
evaluated the legal provisions that emerged from US-American and
British intellectual property law and jurisprudence in 1879.! Published
a few years after the 1870 statute that granted copyright protection
to paintings for the first time in the United States, Drone’s innovative
treatise on intellectual property regarded past British and US-American
judicial decisions as ambiguous at best, and more often incompatible
with the general principles of property in intellectual production that
he formulated in this volume. Founded on the notion that property was
anatural right fundamentally connected to labor — ‘'what a man creates
by his own labor, out of his own materials, is his to enjoy to the exclusion
of all others” — Drone defined intellectual property as the product of
intellectual labor, no matter the medium; he argued that it was found in
various travails of the mind, from literary production to drama, music,
sculpture and painting.? Grounded in Enlightenment philosophy,
Drone’s definition of intellectual property has been understood as a

1 Eaton S. Drone, A Treatise on the Law of Property in Intellectual Productions in
Great Britain and the United States (Boston: Little, Brown, and Company, 1879),
p- V. Research for this chapter was supported by a National Endowment for the
Humanities Post-doctoral Fellowship at the Library Company of Philadelphia. The
author would like to thank Georgia Barnhill, Oren Bracha, Robert Brauneis, Elena
Cooper, Jim Green, Peter Jaszi, Will Slauter, and Simon Stern for their comments. I
am also grateful to the late Linda Eaton for her support to this project.

2 Ibid, p. 4.
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result of the broadening of the notion of authorship beyond the written
word, which has been seen as the driving force behind the belated
integration of the fine arts in American copyright law in the act of 1870.3

The equivalence between painting and literary creation was not
new; it was a concept fundamental to European and American cultures,
rooted in Horace’s famous phrase ‘Ut pictura poesis’, literally meaning
‘as is painting, so is poetry’. Since the Renaissance, numerous treatises
on art and literature have repeatedly remarked on the close relationship
between ‘the sister arts’, as they were called.* Artists, writers, and
patrons alike invoked Horace’s phrase to raise the status of painting as
a liberal art, and that of their creator above the status of a craftsman.
This argument had become particularly influential in eighteenth-
century British art. Furthermore, it found a fertile ground in the early
nineteenth-century United States, where the trope of the self-taught
artistic genius asserted national authority, not only over Britain, but also
over European culture at large.’

In spite of a broad consensus on the kinship between literature
and painting in artistic and literary circles, the equivalence between
painting and literary creation posed certain difficulties when presented
as an argument to legislators, or when used as legal evidence in court,
even after the United States Congress extended copyright protection to
paintings.® When, in 1801 and 1802, Congress considered the inclusion

3 Lionel Bently, ‘Art and the Making of Modern Copyright Law’, in Dear Images:
Art, Copyright and Culture, ed. by Daniel McClean and Karsten Schubert (London
and Manchester: Ridinghouse and the Institute of Contemporary Arts, 2002), pp.
331-351 (pp. 332-334); Fiona MacMillan, ‘Is Copyright Blind to the Visual?’ in
Visual Communication, 7 (2008), 97-118 (pp. 97-98); Oren Bracha, Owning Ideas:
The Intellectual Origins of American Intellectual Property, 1790-1909 (New York:
Cambridge University Press, 2016), p. 376; Elena Cooper, Art and Modern Copyright:
The Contested Image (Cambridge: Cambridge University Press, 2018), pp. 15-16.
Drone’s treatise is discussed further in Bracha’s contribution to this volume, in
relation to broader transformations affecting US-American literature and visual
culture in the late-nineteenth century.

4 For an extensive discussion of the significance of this metaphor in Ancien Régime
France, see Katie Scott, Becoming Property: Art, Theory and Law in Early Modern France
(New Haven and London: Yale University Press, 2018), pp. 37-90.

5  Susan Rather, The American School (New Haven: Yale University Press, 2016).

6  For more on the legislative history of the 1870 Act, which extended copyright
to drawings, paintings and sculpture, see Robert Brauneis, ‘Understanding
Copyright’s First Encounter with the Fine Arts: A Look at the Legislative History of
the Copyright Act of 1870°, Case Western Reserve Law Review, 71 (2020), 585-625. In
the United States, the first case that debated the affinity between the written word



Fig. 1 Anonymous artist after Gilbert Stuart, Portrait of George Washington (1801),
reverse painting on glass, 1960.0569 A, Winterthur Museum, Garden &
Library, Bequest of Henry Francis du Pont, Courtesy of Winterthur Museum.
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of visual works in the revisions of the copyright statute of 1790, painters
did not lobby en masse to request the addition of paintings to the list
of images that could benefit from protection under the new statute.”
The US Copyright Act of 1802, specifically aimed at encouraging the
visual arts, did not include them, limiting itself instead to the ‘arts of
designing, engraving and etching historical and other prints’.? In spite
of this limitation, the famous painter Gilbert Stuart went to court against
a sea captain who had commissioned unauthorized copies of one of
his portraits of George Washington only a couple of weeks after the
publication of the new statute, and won his case in court — seemingly
substantiating Drone’s statement that, by and large, US-American law
was marked by a series of erroneous or conflicting decisions.

Court cases relating to intellectual property and the visual arts were
the exception rather than the norm in the nineteenth-century United
States. The Stuart v. Sword case is the first among a handful for the
entire period covered in this book. It registers a moment of uncertainty:
one when an artist asked the court for clarification about an object that
was not addressed in the statute, and a moment when other artists and
print publishers asserted intangible property rights on visual works,
whether these could be backed by statute and jurisprudence, or not.
Starting with Stuart v. Sword, this chapter examines how various
constituencies in the early decades of the American Republic envisioned
the nature of artistic property in a painting, even as it remained outside
the realm of statutory protection. I investigate how painters and their
patrons, publishers, and dealers came to conceptualize a notion of
intellectual property in a painting, and how they, together with their
lawyers and judges, articulated this notion either in court or in artistic
and trade practices. What kind of property did various constituents

and the visual language of painting in legal terms took place two years later: Parton
v. Prang (1872).

7 In February of 1802, the Carlisle Gazette (PA) reported that George Helmbold Jr., a
Philadelphia printer, publisher and print seller, presented a memorial asking for the
extension of copyright protection to several types of images, including paintings. In
contrast, the artist writing to “Mr. Editor” in The Philadelphia Repository and Weekly
Register a few months earlier only requested the legislative protection of the fine arts
by way of engraved images, not paintings. (To ‘Mr. Editor’ by ‘A Young Artist’, The
Philadelphia Repository and Weekly Register, 3 October 1801).

8 1802 Amendment (1802), Primary Sources on Copyright (1450-1900), ed. by Lionel
Bently and Martin Kretschmer, http://www.copyrighthistory.org/cam/tools/
request/showRecord.php?id=record_us_1802.
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think they had when they created or owned a picture? What happened
to this property when the artwork was sold or given? Under what
conditions could it be copied or reproduced in various media? The
notion that painters owned artistic property in the product of their
creative genius, separate from its physical utterance in the painting,
was, I argue, fundamental to Stuart’s decision to seek legal advice and
go to court. The concept emerged from the synergy between artistic
discourse and practices in the print trade that developed in the art
world of London, where Stuart first became a successful and highly
regarded artist.

Nevertheless, it did not open a clear legal path for painters’ claims
to control that property, as it was transformed by reproduction and
circulated away from their studio. Neither did it facilitate the enactment
of statutory protection for paintings in the United States. The present
essay examines these apparent contradictions to understand how,
in the absence of statutory protection, American artists reconciled an
intellectual conception of artistic property — formulated through
academic art theory and practices that flourished in Europe in the
eighteenth century — with the new visual media landscape and
transnational art market that emerged in the United States during the
early decades of the nineteenth century.

Stuart v. Sword: Controlling Copying in Early
Nineteenth-Century Philadelphia

Gilbert Stuart, born in 1755 in Newport, Rhode Island and the son of
a snuff maker, showed an early talent for drawing. After working for
a few years as a portrait painter in Rhode Island and other American
colonies, the aspiring artist moved to London in 1775, where he entered
the studio of American-born painter Benjamin West. West was a rising
star in the London art world, a founding member of the Royal Academy,
and historical painter to the court. Stuart was soon immersed in some
of West’s artistic projects that connected him to John Boydell (1719-
1804), the foremost London art publisher. Boydell and West’s recent
collaboration in the publication of an engraving after the painter’s
The Death of General Wolfe (1776) has been credited with inaugurating
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a new era of patronage and popularity for English historical pictures’
(see Figure 5). After Stuart exhibited his first full-length portrait,
representing William Grant and titled Portrait of a Gentleman Skating at
the Royal Academy in 1782 — a painting that brought him widespread
recognition — Boydell commissioned Stuart with fifteen portraits of
prominent living artists, including that of William Woollett, the engraver
of The Death of General Wolfe (see Figure 2).1°

Three portraits from the series were also integrated into Boydell’s
exhibition of John Singleton Copley’s enormously popular picture, The
Death of Major Peirson (also a Boydell commission), when the painting
was on public view at No. 28, Haymarket, and later in the publisher’s
skylighted gallery: ‘Three ovals on the top of the frame, in the center of
which is Mr. Copley’s portrait, painted by that able artist Mr. Stuart. The
portrait of Mr. Heath, who is to engrave the subject on one side, and that
of Mr. Joshua Boydell, who is to make the drawing [to be used as model
for the engraving] on the other.”

In London, Stuart maintained an extravagant lifestyle, which put him
into an increasingly serious amount of debt. Threatened by the dismal
state of his financial affairs, the artist fled first for Ireland and later for
America, where he arrived in 1794 with the explicit goal of regaining
financial stability by painting George Washington. “There [in America] I
expect to make a fortune by Washington alone. I calculate upon making
a plurality of his portraits [...]; and if I should be fortunate, I will repay
my English and Irish creditors.””? Known for his provocative personality,
Stuart openly professed to dislike anything else than portraiture: an
attitude that won him broad support and patronage in the United
States. With numerous commissions for the anticipated portrait, and a
letter of introduction from lawyer, statesman, and writer John Jay, Stuart
arrived in Philadelphia in November of 1795 to paint the first president.
This first sitting resulted in the Vaughan portrait type (after Samuel

9  Sven H. A. Bruntjen, John Boydell, 1719-1804: A Study of Art Patronage and Publishing
(New York and London: Garland Publishing Inc., 1985), p. 35, and pp. 61-62.

10 Carrie Rebora Barratt and Ellen G. Miles, eds., Gilbert Stuart (New York: The
Metropolitan Museum of Art, and New Haven and London: Yale University Press,
2004), pp. 51-52.

11 Quoted by Bruntjen, John Boydell, p. 210.

12 Quoted by John Hill Morgan, ‘A Sketch of the life of Gilbert Stuart 1755-1828’, in
Gilbert Stuart: An Illustrated Descriptive List of His Works Compiled by Lawrence Park
(New York: William Edwin Rudge, 1926), pp. 9-70 (p. 44).



Fig. 2 Gilbert Stuart, Portrait of William Woollett (1783), oil on canvas, Tate Britain.
Image by The Athenaeum, Wikimedia: https://commons.wikimedia.org/
wiki/File:William_Woollett_by_Gilbert_Stuart_1783.jpeg.
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Vaughan, one of the artist’s patrons who had commissioned a copy in
anticipation of its completion): a waist-length portrait showing the right
side of Washington’s face (see Figure 3).

Fig. 3 Gilbert Stuart, Portrait of George Washington (1795-1796), oil on canvas,
1957.0857, Winterthur Museum, Garden & Library, Gift of Henry Francis du
Pont, Courtesy of Winterthur Museum.

Washington sat for the artist a second time the following year. The
portrait that resulted from this April 12, 1796 sitting, also waist-length,
was left unfinished, but served as a model for about one hundred
subsequent likenesses of Washington painted by Stuart over the next
two decades. The second composition is called the Athenaeum type
because the original unfinished portrait made during Washington’s
sitting was purchased by the Boston Athenaeum soon after the painter’s
death in 1828. All of the Athenaeum-type portraits of the first president
were painted on a standard English canvas size of about 25 by 30 inches,
known as ‘three-quarter length’. Finally, Stuart painted a third type, the
portrait of Washington in full length, called the Lansdowne portrait.
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It was commissioned for Lord Lansdowne by William Bingham, a
Philadelphia merchant, in 1796. This portrait was also based on the
April 1796 sitting and shows the left side of the president’s face® (see
Figure 4).

Painting Washington’s portrait proved to be the very successful
business Stuart had hoped for: In 1795, he wrote a list of thirty-nine
patrons for his Washington portraits, and we know that he was selling
the smaller portraits of the Athenaeum type for about $150 a piece, a
significant sum for the period." For the commission of the large full-
length type, he received $1,000 from William Bingham, who intended it
as a gift to the Marquis of Lansdowne, Britain’s Prime Minister during
the final months of the American Revolutionary War, who had secured
peace with the United States. It is no wonder that the landing of the
Connecticut in Philadelphia on April 3, 1802, with ‘above one hundred’
full-size Athenaeum-type portraits painted on glass in China, felt like
a major threat to the painter’s flourishing business. The captain of
the Connecticut, John Sword, had purchased a portrait of Washington
directly from Stuart a year earlier. Active in the Atlantic and the China
Sea since the 1780s, Sword had taken the painting to Guangzhou where
he commissioned the 100 copies. Returning from East Asia, he imported
the Chinese copies among the three trunks of personal property listed
in the manifest of the Connecticut on his arrival.’®

13 Barratt and Miles, Gilbert Stuart, p. 130. All the then-known portraits of Washington
by Gilbert Stuart are listed in Gilbert Stuart: An Illustrated Descriptive List of His Works.
Today, we know of four copies of the Lansdowne portrait: two in Washington DC
(one at the National Portrait Gallery, one at the White House), one in New York at
the Brooklyn Museum, and another at the Pennsylvania Academy of the Fine Arts
in Philadelphia.

14 Barratt and Miles, Gilbert Stuart, p. 164. By the end of his life, Stuart would paint
almost a hundred and twenty-five portraits of the Athenaeum type alone according
to Lawrence Park, Gilbert Stuart: An Illustrated Descriptive List of His Works, although
it is likely that this number is inflated. Later scholars think that the painter’s
daughter, Jane Stuart, painted some of them.

15 The US-China trade was characterized by smaller ships that heavily relied on
consignment, smuggling, and special orders. The Connecticut was a ship owned by
James Barclay and George Simson of Philadelphia. With an estimated tonnage of
360, the Connecticut is on the list of confirmed American ships that traded legally
with China, arriving at Whampoa on August 10, 1801. It was recorded back in
Philadelphia in early April of 1802. None of the portraits, however, are itemized on
the ship’s manifest. See Rhys Richards, ‘United States Trade with China, 1784-1814’,
The American Neptune, 54: Special Supplement (1994); Libby Lai-Pik Chan with Nina
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These copies of Stuart’s Washington were made using the popular
Chinese technique of reverse paintings on glass. Such paintings were
prize Chinese export artifacts that had been circulating throughout the
British Empire since the seventeenth and eighteenth centuries. Even
though such imports represented a small percentage of the US-China
trade, they were popular between the 1780s and the first decade of the
nineteenth century, just as a new trend in this type of painting emerged:
the copying of European and American prints. Large reverse paintings
on glass were luxury goods. Likely one of the portraits that survived
the Stuart v. Sword lawsuit, the beautifully crafted Chinese replica of
Stuart’s painting currently in the Winterthur Museum collection, is a
full-size copy of the original work painted on a 25 by 30 sheet of glass (see
Figure 1). Considering its fragile medium, it is in remarkable condition.
Such large-size paintings would have cost Captain Sword at least $15 to
$20 a piece, and represented a significant investment on Sword’s part
(if he acted alone in this enterprise).' Since the portraits on glass were
never advertised, we do not know how much Sword intended to sell
them in Philadelphia. His investment, however, was certainly calculated
to bring a handsome return. Although it is unlikely that they would
have reached the price of one of Stuart’s own Athenaeum copies, they
would nevertheless have not come close to the price of an engraving. At
that time, the painter was also investing into the engraved reproduction
of his painted portraits of Washington. He advertised plans to produce
his own engraving of the full-length portrait, which he intended to sell
for $20: quite an expensive price for a reproductive print in the United
States.” The medium of Chinese reverse painting on glass associated

Lai-Na Wan, eds., The Dragon and the Eagle: American Traders in China, A Century of
Trade from 1784 to 1900 (Hong Kong: Maritime Museum, 2018).

16 Carl Crossman discusses the cost of Chinese reverse paintings to American
traders, but not the American market: Carl Crossman, The Decorative Arts of the
China Trade (Woodbridge, Suffolk: Antique Collectors” Club, 1991), pp. 206-216.
Advertisements for Chinese paintings on glass appear in numerous newspapers
at the time, unfortunately without individual prices. See the Columbian Centinel
(Mass.), 14 May 1800; the New England Palladium (Mass.), 7 June 1803; the Morning
Chronicle (New York), 15 April 1803. According to Crossman, another series of 10
copies of Gilbert Stuart’s Athenaeum portraits made in China were commissioned
by Rhode Island merchant Edward Carrington, who was billed by the Chinese artist
Foeiqua in 1805 (Crossman, p. 215).

17 “Washington', The Philadelphia Gazette, 13 June 1800. Many thanks to Erika Piola for
sharing this advertisement. In contrast, the bust-length engraved portrait of Thomas
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Sword’s unauthorized copies with sumptuous exotic goods. Their
materiality would have prevented any collector from mistaking them
for Stuart’s original paintings. Yet, their size and association with luxury
goods would have made them a much closer equivalent to Stuart’s
paintings than the large (unauthorized) print of the Lansdowne portrait
engraved by James Heath, also offered for sale in Philadelphia at the
time. The Chinese copies of Stuart’s painting on glass were bound to
become direct competitors of Stuart’s own paintings, on the expansive
market of painted likenesses of the American Republic’s founding father.

On May 14, 1802, Stuart filed a lawsuit against Captain Sword in the
District Court of Pennsylvania. The artist was still a British citizen in
1802, and he filed the lawsuit in the Federal District Court rather than
in the State Court." The bill explained that the portrait had been sold to
the buyer with specific restrictions regarding the buyer’s right to have
the painting copied. Stuart explained the conditions of the sale, and
its restrictions on copying without giving details as to the medium in
which the painting might or might not be copied:

Your orator thereupon refused to sell the same [the portrait of George
Washington] unless the said John E. Sword would promise your orator
that no copies should be taken thereof, whereupon the said John E.
Sword did promise and assure your orator that no copies thereof should
be taken and the better to prevail on your orator to sell him the same, the
said John E. Sword alleged and pretended to your orator that he wanted
the same for a gentleman in Virginia, whereupon your orator giving faith
to his said promise and assurance did sell and deliver to him the said
portrait of General Washington.”

Jefferson by Cornelius Tiebout was advertised for $2 by Mathew Carey. In 1803,
Stuart and the engraver David Edwin copyrighted an engraving after Washington’s
portrait. (Library of Congress, Copyright Records, Eastern District of Pennsylvania,
microfilm reel 61, vol. 262, 1790-1804).

18 Records of the District Court of the United States for the Eastern District of
Pennsylvania (National Archives and Records Administration, RG21.40.2 (1790-
1804)). The full details around Gilbert Stuart’s petition and the judge’s reasoning
are not recorded in the archive. Stuart’s petition and the injunction against Sword
were published in Gilbert Stuart, D. Chadwick, E. P. Richardson, Claude Flory and
Edward R. Black, ‘Notes and Documents’, The Pennsylvania Magazine of History and
Biography, 14:1 (January 1970), 95-103. Stuart’s status as a British citizen entitled
him to present his case to a Federal Court because the defendant, Captain Sword,
was an American citizen. (Many thanks to Robert Brauneis for clarifying this point.)

19  Stuart v. Swords [sic| Bill, filed 14 May 1802. Records of the Circuit Court of
Pennsylvania, NARA (microfilm), consulted in February 2018. See also D.
Chadwick, E. P. Richardson, Claude R. Flory, and Edward R. Black, ‘Notes and
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Stuart filed his suit barely a couple of weeks after President Jefferson
signed the supplementary act that expanded the reach of copyright
statutory protection to printed images, but not to paintings. Nevertheless,
Stuart went to court and requested that Sword not only ‘be enjoined
and restrained from vending or [...] disposing of any of the said copies’
but also that he ‘may be ordered to deliver us all that remain unsold or
otherwise dispose of them’. The Court’s injunction, issued the same day
against the defendants, went beyond the remedies available at common
law, demanding not only that Sword cease selling the unauthorized
copies, but that he also have them ready for the Court’s further
instructions — suggesting forthcoming seizure or destruction. While
the lawsuit is a relatively obscure case of jurisprudence, it is well-known
among historians of US-American art, for whom it largely represents an
example of early art fraud. The case is also seen as evidence of Stuart’s
preoccupation with profiting from the market in reproductions of his
paintings.?

Itwasnot the first time Stuart asserted a right to control the production
and circulation of images copied after his paintings. Before his dispute
with Sword, Stuart had publicly claimed an intangible property in his
full-length portrait of George Washington commissioned by William
Bingham for Lord Lansdowne. This property gave the painter — Stuart
insisted — the authority to control the publication of the painting long
after its delivery to Bingham in Philadelphia, and to its final recipient,
Lord Lansdowne in Britain. Unfortunately for the artist, however,
Stuart discovered that a stipple engraving after his portrait, made by
the well-known British engraver James Heath, was offered for sale in
Philadelphia (see Figure 4).

In order to defend what he articulated as an intangible property in
his own artistic creation, Stuart stated in a letter to the press that Heath’s
engraving had not been authorized. In a breach of trust, Bingham had
not obeyed the painter’s specific instructions, that — when delivering
the painting — Bingham was to reserve for the painter the right to

Documents’, The Pennsylvania Magazine of History and Biography, 94:1 (Jan. 1970),
95-103.

20 Maggie Cao, ‘Washington in China: A Media History of Reverse Painting on
Glass’, Commonplace: The Journal of Early American Life, 15:4 (Summer 2015), n.p.,
http://commonplace.online/article/washington-in-china-a-media-history-of-
reverse-painting-on-glass/.
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Fig. 4 James Heath after Gilbert Stuart, Portrait of George Washington (1800),
engraving, Library of Congress, Photographs and Prints Division, https://
www.loc.gov/pictures/item /2004667280,
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publish the portrait in print. Dismayed to see an English print after his

work for sale in Philadelphia, the artist mounted a public campaign

against this unauthorized print:

Mr. Stuart has the mortification to observe, that without any regard to
his property, or feelings, as an Artist, an engraving had recently been
published in England; and is now offered for sale in America, copied
from one of his Portraits of Gen. Washington. Though Mr. Stuart
cannot but complain of this invasion of his Copy-right (a right always
held sacred to the Artist, and expressly reserved on this occasion, as
a provision for a numerous family) he derives some consolation from
remarking, that the manner of executing Mr. Heath’s engraving, cannot
satisfy or supercede [sic.] the public claim, for a correct representation of
the American patriot.?!

In claiming his right to reserve publication for the painter, Stuart

was following well-established practices in Britain. The painter’s

preoccupations with controlling copying, and with reaping the benefits

21

Philadelphia Gazette, 13 June 1800, p. 2.
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of adapting one’s painting in print tied him to the London art world
where he trained, and where his peers Benjamin West and John Singleton
Copley developed strategies and formed alliances with engravers
and the leading publisher John Boydell to control the publication and
circulation of their paintings in print. His use of the term “property” and
‘copy-right” in association with a painting, however, was atypical.

Painting as Intellectual Property in Eighteenth-
Century London: Art Theory and its Intersection with
Artistic and Trade Practices

Through exhibitions, artist-dealer contracts, and in their relationships
with patrons, leading British painters asserted an entitlement to
oversee the afterlife of their compositions in print, in spite of the lack of
statutory law on painting in England. Such a claim was not only based
on art theory, which defended the intellectual nature of the painter’s art.
It also depended on the British print trade’s capacity to produce fine
reproductive prints that painters would accept as proper expression of
their creations. By and large, British printmakers reached this degree of
excellence in the second half of the eighteenth century, as result of John
Boydell’s patronage and business practice in the London print trade.
John Boydell, an engraver by training, would become one of the
leading figures of the British art world by the end of the eighteenth
century. He not only worked as a publisher and print seller, but
also promoted contemporary British painting in various ways. As a
publisher, he commissioned, exhibited, and published paintings by
living artists. He donated works of art to public institutions, developed
a large network of patrons within elite circles, and published several
aristocratic collections in print. He also held several public offices, which
he used to promote contemporary painting commissions, and fund
public building renovations with ambitious painting programs.>
Following a regular apprenticeship in engraving, Boydell started
as an engraver and print seller in the late 1740s London. In 1751, he
purchased a membership in the Stationer’s Company and moved to

22 Bruntjen, John Boydell is the most complete account of Boydell’s various activities in
the British art world.
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large quarters on the West corner of Queen Street and Cheapside. There,
he opened a full-scale shop and decided to distinguish himself from
his peers by almost exclusively focusing on selling fine reproductive
prints. These high-end commodities had to be imported from France.
According to later recollections, the hard cash Boydell had to pay for
the prints —no print publisher on the other side of the Channel at
that time would accept British prints in exchange — led him to invest
in the most promising young English engravers to raise the quality of
British reproductive art. He considerably increased premiums paid to
engravers — paying amounts for a single plate that had never before
been seen in England — to secure the best artists” work for his projects,
and to encourage engravers to dedicate their time to the adaptation
of celebrated paintings into print.? This successful strategy set new
standards both in the print trade and the art world at the same time.
Boydell was soon able to offer quality engravings on par with foreign
imports, which put him in a position to contract with major painters and
engravers for the reproduction of famous works by contemporary artists
such as Benjamin West (for instance, The Death of General Wolfe — see
Figure 5). In time, these engravings found a market both in England
and on the European continent.* More importantly, the growing role
of reproductive engravings in contemporary British culture —a role
that Boydell strategically brought about and emphasized in high-
profile publications, exhibitions, and public works — converged with
influential art theory to clear a path for British painters’ demand for
authorial control in reproduction.

The concept of painting as a liberal art certainly was critical to the
emergence of artists” claims of authorship in the eighteenth century.”

23 See Boydell’s speech made to the Court of Common Council on October 31, 1793,
published in Bruntjen, John Boydell, pp. 273-376.

24 Tim Clayton, The English Print (New Haven: Yale University Press, 1997) discusses
the emergence of English reproductive prints in the international print trade during
this period. Boydell’s prints also circulated in the American colonies.

25 The move towards an abstraction of authorship in the visual arts was previously
ascribed to the rise of Romanticism (See Lionel Bently, ‘Art and the Making of
Modern Copyright Law’, in Dear Images: Art, Copyright and Culture, ed. by Daniel
McClean and Karsten Schubert (London and Manchester: Ridinghouse and the
Institute of Contemporary Arts, 2002), pp. 331-351 (p. 331)). In her recent book,
Katie Scott convincingly argues for the roots of abstracted authorship in early
modern France. See Scott, Becoming Property, specifically the first chapter “Ut

"

Pictura Poesis”’, Matters of Privilege and Property, pp. 37-91. The impact of French
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However, it is in the relationship drawn between a painting and its
publication in print that the seeds of an abstract notion of intellectual
property in a painting were sowed. Several authors, in particular
Charles Alphonse du Fresnoy (De Arte Grafica, translated into English
by John Dryden in 1695), Roger de Piles, and Jonathan Richardson
were responsible for popularizing the liberal-art status of painting in
the British Empire.?® Their influence expressed itself in the language of
the 1735 petition that called for new copyright legislation protecting
images. The pamphlet called attention to the ‘genius’ of the artist and
complained about the difficulty of exerting one’s ‘invention’ in the
conditions of artistic creation created by the print trade: ‘seeing how
vain it is to attempt any thing [sic] New and Improving, [...] [the artist]
bids farewel [sic] to Accuracy, Expression, Invention, and every thing
[sic] that sets one Artist above another, and for bare Subsistence enters
himself into the Lists of Drudgery under these Monopolies [of the
printsellers].””

Invention and genius are typical critical terms associated with
the language of the liberal arts. They were also keywords used in the
teachings of the Royal Academy (RA) founded in 1768. Its first president,
Sir Joshua Reynolds, was an admirer of Richardson’s work, and one

artistic practice and theory in eighteenth-century England was not negligible. The
writings of theoreticians of art such as Roger de Piles and Charles Alphonse du
Fresnoy were influential in eighteenth-century England. In addition, English artists
were very much aware of the complex French privilege system and its impact on
artistic property rights; see, for instance, references to French art in The Case of
Designers, Engravers, Etchers, &c. (London, 1735), p. 7, digitized in Primary Sources
on Copyright, ed. by Bently and Kretschmer, http://www.copyrighthistory.org/
cam/tools/request/showRecord.php?id=record_uk_1735a.

26 Johnathan Richardson published The Theory of Painting in 1715, the Essay on the
Art of Criticism in 1719, and The Science of a Connoisseur in 1722. Du Fresnoy and
Richardson’s writings went through multiple editions over the century. Their
influence extended far and large into the British Empire: Benjamin West recalled
his first encounters with Richardson and du Fresnoy in 1750s Philadelphia, in the
workshop of a colonial painter and music teacher, William Williams. West credited
the encounter with initiating him to the higher purpose of painting. See Susan
Rather, “Benjamin West’s Professional Endgame and the Historical Conundrum of
William Williams’, The William and Mary Quarterly, 59 (2002), 821-864.

27 The Case of Designers, Engravers, Etchers, &c., p. 3. Mark Rose sees the rise of
authorship as resulting from a separation between intellectual endeavor and the
craft of engraving (“Technology and Copyright in 1735: The Engraver’s Act’, The
Information Society, 21 (2005), 63—-66. Alexander and Martinez’s essay in this volume
further discuss the language of the liberal arts in the 1735 act.
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of the major proponents of the concept of painting as a liberal art,
alongside that of the artist as intellectual genius. Richardson argued that
painting’s ‘business [was]| above all to communicate ideas’. Bainbrigg
Buckeridge, another influential author who translated Roger de Piles
in 1706 and whose writings were published in several editions through
1754, re-introduced Horace’s ut pictura poesis to argue for the superior
mental qualities of the art:

Painting is sister to Poetry, the muse’s darling; and though the latter
is more talkative, and consequently more able to push her fortune; yet
Painting, by the language of the eyes and the beauty of a more sensible
imitation of nature, makes as strong an impression on the soul, and
deserves, as well as poetry, immortal honours.?

Reynolds expressed his belief in the intellectual nature of artistic creation
in the academy’s curriculum and in his Discourses, which formulated
what became the dominant theory of art in England: “This is the ambition
I could wish to excite in your minds,” Reynolds instructed his students,
‘and the object I have had in my view, throughout this discourse, is that
one great idea which gives to painting its true dignity, that entitles it to
the name of a Liberal Art, and ranks it as a sister of poetry’.? If painting
was a liberal art, it meant that the artist’s genius was the true source of a
higher realm of artistic creation:

Neatness and high finishing: a light, bold pencil; gay and vivid colours,
warm and sombrous; force and tenderness; all these are [...] beauties of
an inferior kind, even when so employed; they are the mechanical parts
of painting, and require no more genius or capacity, than is necessary to,
and frequently seen in ordinary workmen.*

28 Charles Alphonse du Fresnoy and John Dryden (trans.), De arte graphica. The art
of painting, by C. A. Du Fresnoy. With remarks. Translated into English, together with
an original preface containing a parallel betwixt painting and poetry. By Mr. Dryden
(London: W. Rogers, 1695); Jonathan Richardson, ‘The Science of the Connoisseur’,
in The works of Mr. Jonathan Richardson ... all corrected and prepared for the press by his
son Mr. ]. Richardson (London: Printed for T. Davis, in Russel-Street, 1773), p. xv.
Bainbrigg Buckeridge, The art of painting, with the lives and characters of above 300 of
the most eminent painters (London: Printed for T. Payne, 1754), p. 50.

29 ‘A Discourse Delivered to the Students of the Royal Academy, on the Distribution
of the Prizes, December 14, 1770, by the President’, Sir Joshua Reynolds, Discourses on
Art, 1901 edition, https://www.gutenberg.org/files/2176/2176-h/2176-h.htm.

30 Richardson, ‘Essay on the Art of Criticism’, in The works of Mr. Jonathan Richardson ...
all corrected and prepared for the press by his son Mr. J. Richardson (London: Printed for
T. Davis, in Russel-Street, 1773), p. 234. Katie Scott calls attention to the use of the
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The greater priority given to artists’ genius had profound implications
for their status as intellectual authors: genius was not nurtured in a
workshop; rather than a learned skill, it was a fundamentally innate
and abstract quality, and one specific to individuals. Consequently, as
Richardson explained, it would not reveal itself in the material handling
of the paint, but would be detected in one particular quality: the artist’s
capacity for invention.

Giving priority to intangible elements at the expense of material ones,
the theory of painting as a liberal art contributed to the detachment of
the artist’s authorship from the material utterance of the painted work.
As will be discussed below, the same writers who advocated for the
liberal-art status of painting also encouraged connoisseurs and amateurs
of the visual arts to find and contemplate similar abstract features both
in the art of painting and in that of engraving. Instead of considering
the work of the engraver in its own terms, viewers were to revel in the
way prints conveyed the painter’s genius and invention. Art theory thus
contributed to the mental transfer of the painter’s authorship from the
painted surface onto the reproductive print. Such notions found a direct
translation into the language of the 1735 Copyright Act, which not only
offered protection to visual works produced by artists who made their
own compositions — what we today consider ‘original prints’— but
also offered copyright protection to ‘every person who | ...] from his own
works and invention, shall cause to be designed and engraved, etched,
or worked in Mezzotinto or Chiaro Oscuro, any historical or other print
or prints”* In other words, the 1735 act, although primarily designed to
protect the work of artists like William Hogarth, also opened the door
for painters to claim proprietorship on their own painted compositions.*
There is enough evidence in the archive to show that at least some
painters did just that.* But it was only in the second half of the eighteenth

term ‘genius’ in the language of the Edict of Saint-Jean-de-Luz (1660), which gave
engraving the status of a liberal art in France: an important step leading to French
engravers’ claim of exclusive rights in the product of their work (Scott, Becoming
Property, p. 60).

31 Engravers’ Copyright Act 1735 (8 Geo II, c. 13), § 1, available in Primary Sources on
Copyright, ed. by Bently and Kretschmer, http://www.copyrighthistory.org/cam/
tools/request/showRecord.php?id=record_uk_1735.

32 For a discussion of the 1735 act, see Alexander and Martinez’s essay in this volume.

33 See the 1764 mezzotint portrait of John Wilkes Esq., after the painting by Robert
Edge Pine and engraved by James Watson, which was the subject of a court case
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century that reproductive prints — that is, prints after another work of
art (usually a drawing or a painting) — became a dominant force in the
British print trade.* This turn of events, largely due to John Boydell’s
strategic business decisions and his patronage of contemporary British
painters, had animpact onlegislation: it drove the expansion of copyright
protection to reproductive prints specifically — including prints after
old masters, and those made outside of Britain — and opened that
protection to publishers as well as artists.*® Additionally, it affected the
way British painters were able to claim intellectual ownership over their
paintings, and the privileges that such claims conferred on them: a right
to authorize an engraving (or not), irrespective of whether the original
painting had been sold and left the painter’s studio.

Because of Boydell’s intervention in the reproductive print
trade —and the financial success of his enterprise — the leading
engravers working after 1750 turned their attention to the adaptation of
existing compositions, often paintings, by old masters and living artists,
rather than creating their own compositions. Reproductive prints had
a long tradition in the history of art since the Renaissance: they had
played a critical role in the circulation of artistic designs beyond painters,
sculptors, and engravers’ restricted circles of patronage.* Intaglio
engravings, or engravings on metal, had come to be considered the
highest form in which a painting could be reproduced. As a result, the
preeminent engravers’ task was the reproduction of an artist’s design

decided at the Court of Common Plea in May of 1765. Unfortunately, at the time of
writing, [ have not been able to access the court’s records.

34 See Chapter 1 for a discussion of the concept of reproductive print in its historical
context.

35 Engravers’ Copyright Act 1766 (7 Geo I1I, ¢.38), § 1 & 2, available in Primary Sources
on Copyright, ed. by Bently and Kretschmer, http://www.copyrighthistory.org/
cam/tools/request/showRecord.php?id=record_uk_1766. The act also made illegal
the import of a foreign reproductive print after the same work, thus highlighting the
changing conditions of the British print trade.

36 This function of the print is key to art historical inquiries concerned with the
development of the concept of prints as works of art, and with prints’ roles in
European artistic practices in early modern and modern Europe. See David Landau
and Peter Parshall, The Renaissance Print (New Haven: Yale University Press, 1996),
pp- 1-3, 6, 43-46, 50-65; Lisa Pon, Raphael, Diirer, and Marcantonio Raimondi: Copying
and the Renaissance Italian Print (New Haven: Yale University Press, 2004); and Sarah
Cree, ‘Translating Stone into Paper: Sixteenth-and Seventeenth- Century Prints after
the Antique’, in Paper Museums: The Reproductive Print in Europe, 1500-1800, ed. by
Rebecca Zorach and Elizabeth Rodini (Chicago: University of Chicago Press, 2005).
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on the copper plate.” At the same time, the quality of an engraving was
measured in terms of the competence and creativity of the engraver’s
imitation: ‘Engraving, which only imitates Nature, must follow her in
every way’, explained Abraham Bosse, in what was the most influential
treatise in Europe until the end of the eighteenth century® In other
words, the critical vocabulary and intellectual framework through which
engravings were evaluated did not fundamentally differ from those of
the other visual arts (painting and sculpture) which it reproduced and
conveyed in a new medium. In England, however, as the print trade
turned to the adaptation of old masters and contemporary paintings
into prints, the fame of engravers increasingly rested on the status of
the living painters whose work they successfully adapted to the copper
plate. As commissions to represent contemporary paintings in print
became publicized through large single picture exhibitions in London,
the significance of the collaboration between painter and engraver took
on an increased importance.

The success of the alliance between painter and engraver was
evaluated by comparison with a powerful antecedent in the Renaissance:
the relationship between Raphael and his contemporary, the printmaker
Marcantonio Raimondi. Although ‘Marc Antonio’s engravings come far

37 Vasari contributed to the establishment of this conception of printmaking with his
addition of a chapter specifically dedicated to Marcantonio Raimondi in the second
edition of the Vite (1568): ‘For Vasari the central role of the print was not to invent
but to reproduce the invenzione and the disegno of another work of art’ (Landau and
Parshall, The Renaissance Print, p. 103).

38 After the Renaissance, the most influential treatise on engraving was Abraham
Bosse’s Traicté des Maniéres de Graver en Taille Douce sur I’Airin, Par le Moyen des
Eaux Fortes, et des Vernix Durs & Mols (Paris, 1645), which analyzed the medium in
terms of mimesis: ‘La Gravure qui n’est qu'une imitation de la Nature doit la suivre
dans tous ses effets’” (Bosse, Traicté des Maniéres de Graver (Paris, 1745 ed.), p. 79).
Bosse’s treatise was republished in new and expanded editions in 1701, 1745, and
1758. It was widely influential in Europe, translated and published in England in
William Faithorne’s The Art of Graveing and Etching, wherein is expressed the true Way
of Graveing in Copper; also the Manner of that famous Callot, and M. Bosse, in their several
ways of Etching (London: A. Roper, 1702); and into German in 1765 (Die Kunst in
Kupfer zu stechen: sowohl vermittelst des Aetzwassers als mit dem Grabstichel; insgleichen
die sogenannte schwarze Kunst, und wie die Kupferdrucker-Prefle nach ietziger Art zu
bauen und die Kupfer abzudrucken sind. Dresden: Groll, 1765). Despite the technical
additions and aesthetic changes that are reflected in Bosse’s successive editions and
translations — in particular the mid-eighteenth-century predilection for painterly
rather than graphic effects —the framing concept of reproductive engraving
remained the notion of imitation. See Michel Roncerel, “Traités de gravure’, Nouvelles
de I'estampe, 194 (May-June 2004), 19-27.
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short of what Raphael himself did,” admitted Richardson, “all others that
have made prints after Raphael come vastly short of him, because he
[Marcantonio] has better imitated what is most excellent in that beloved,
wonderful man [Raphael] than any other has done.”” The market and
aesthetic values of a print depended on the close relationship between
painter, engraver, and draftsman involved in its production. Archival
evidence, in particular contracts between artists and publishers,
support the view that Boydell’s publications of paintings by the most
important contemporary artists were highly collaborative enterprises,
through which the painter not only gained financial return but also fully
partnered in the project.®

Gilbert Stuart’s early career was profoundly affected by such artistic
partnerships (which included the print publisher as well). His portrait
of the engraver William Woollett (see Figure 2) belonged to a large
commission of portraits of living artists by Boydell who intended to
use them as promotional material. Woollett was an early collaborator
of Boydell’s, and one of the most sought-after engravers in London. His
plate after Benjamin West’s The Death of General Wolfe (1776) had become
the most celebrated engraving of the time.

Stuart called attention to the significance of the collaborative
partnership between painter and printmaker in his portrait of Woollett:
the picture shows the engraver working on his plate directly with West’s
painting in the background to emphasize the intimate relationship
between the painter’s work and the engraver — even though Woollett
more likely worked from a drawing after the painting as was customary
practice (an intermediary drawing would not only bring the composition
to the size of the plate but would also adapt it to a grayscale).

Boydell’s public exhibitions of Stuart’s portraits also highlighted
the close relationship between painter and graphic interpreters. He
displayed John Singleton Copley’s Death of Major Peirson topped with
Stuart’s portrait of Copley, the painter, at the center, flanked by those of

39 Jonathan Richardson, ‘Essay on the Art of Criticism’, in The works of Mr. Jonathan
Richardson ... all corrected and prepared for the press by his son Mr. |. Richardson (London:
Printed for T. Davis, in Russel-Street, 1773), pp. 234-235.

40 For examples of contracts for the production of reproductive prints, see Anthony
Griffiths, “Two Contracts for British Prints’, Print Quarterly 9:2 (June 1992), 184-187.
See also Bruntjen, John Boydell, pp. 205-211; Clayton, The English Print, pp. 195-196,
224-228.
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James Heath (the engraver), and Joshua Boydell (the draftsman who
made an intermediary drawing after the painting). The exhibit served
to promote both Copley and the engraving — subscription papers were
available at the gallery. It not only attested to the collaborative nature
of the work that presided over the creation of the engraving, but also
implied the painter’s endorsement of the printed image. Highlighting
the alliance between the genius of the painter and the talent of its
interpreters, Boydell’s public displays of paintings like Copley’s Death of
Major Peirson anticipated the reference status of the engraving, similar to
what Marcantonio’s engravings were to Raphael’s paintings. This was of
critical importance since, as Richardson declared, it was not the painting
but the graphic work that would ultimately convey the painter’s ‘last,
[...] utmost thoughts on [a] subject, whatever it be”.#! Richardson and
other theoreticians of art created habits of viewing and appreciating an
engraving that was tied to the way the graphic image conveyed the work
of the painter-author of the composition. In other words, art theory
converged with Boydell and artists” partnerships in publishing and
exhibition to facilitate the painters” insistence that they should control
when, how, and by whom their work of art would be adapted into print.
Benjamin West collaborated with Boydell and with engravers William
Woollett and John Hall for the publication of several of his history
paintings in print, including The Death of General Wolfe, and Penn’s Treaty
with the Indians.** John Singleton Copley painted some of his greatest
historical paintings for publication. Although he remarked later that
‘the difficulties of a Painter began when his picture was finished, if an
engraving from it should be his object’, the artist was deeply invested
in the appearance of his paintings in print, and in their quality.”® The
catalogue of the Sotheby’s Copley print sale, held five years after the
painter’s death in 1815, listed a large number of copper plates after his
own works. The quality of a print after a painting was so important
to Copley that he was ready to go to court to defend the need for the

41 Richardson, ‘Essay on the Art of Criticism’, in The works of Mr. Jonathan Richardson ...
all corrected and prepared for the press by his son Mr. . Richardson (London: Printed for
T. Davis, in Russel-Street, 1773), p. 234.

42 See James Clifton, ‘Reverberated Enjoyment: Prints, Printmakers, and Publishers
in Late-Eighteenth-Century London’, in American Adversaries. West and Copley in a
Transatlantic World (Houston: The Museum of Fine Arts, 2013), pp. 51-61 (p. 51).

43  Quoted in Clifton, ‘Reverberated Enjoyment’, p. 57.
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highest quality in a reproductive engraving. Dissatisfied with the plate
after his Death of Earl Chatham, the painter refused to pay the engraver’s
premium. The disagreement between the two artists led to a famous
court case that opposed Copley to his engraver Jean Marie Delattre
in 1801.* In other words, art theory converged with Boydell’s trade
practices and with painters and engravers’ partnerships to facilitate the
painters” aspirations to control when, how, and by whom their work of
art would be adapted into print.

At the same time, artistic and trade practices expressed something
more than what Ronan Deazley has called a painter’s ‘engraving
rights.”* They showed that a painter was the author of an intellectual
work, manifest both in the painting and in the print. Boydell’s exhibition
and publication practices promised subscribers an image that not
only communicated the painter’s approved authorial presence in the
engraving, but also prepared the viewer to experience artistic authorship
in the most abstract terms. As Richardson explained, the painter’s
creation could only be conveyed through the work’s most intellectual
elements: ‘invention, composition, manner of designing, grace and
greatness’.*® The physical ink marks transferred from the copper plate to
paper during the printing process were of secondary importance. They
attested to another artist’s hand, an interpreter whose talent lay in an
ability to accurately translate another creator’s thoughts in the visual
language of lines and dots of printed ink on paper.”

44  Jules D. Prown, John Singleton Copley, vol. 2: Copley in England (Cambridge, MA:
Harvard University Press, 1966), includes a transcript of the sale catalogue (pp.
389-394). Copley commissioned Francesco Bartolozzi for the engraving of the
Death of Earl Chatham and a second smaller plate from Delattre. The engraver sued
the painter and won his case in a celebrated court case in which 14 painters gave
evidence in support of Copley, while 14 engravers supported Delattr